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CONVERSION BY PURCHASE. 


Mucu has been said of the artificial and conventional meaning 
engrafted upon the misleading term “conversion.”! In its 
primary and popular acceptation the word is, of course, applied 
to the transformation of articles of personal property into those 
of a different kind, most commonly into money. Yet this is 
well known to be but a single phase of the legal scope of the 
term. In its technical aspect the expression is generally under- 
stood to cover a peculiar species of tort, which has been ably 
defined, with the closest possible approximation to accuracy, as 
“any unauthorized dealing with the goods of another by one in 
possession, whereby the nature or quality of the goods is essen- 
tially altered, or by which one having the right of possession is 
deprived of all substantial use of the goods, permanently or 
temporarily.” 2 

In some of the current and typical illustrations of this tort, 
the infringement of duty is of such a simple nature that its char- 
acter is easily apprehended. This occurs when the goods are 
sold, and the proceeds used, or the chattels are changed beyond 
identification or entirely consumed ; for here there is a meeting 
of the popular and legal sense of conversion. 

But it certainly, at first sight, seems anomalous to extend the 
scope of the term so as to include the case of one who merely takes 
possession of goods under the purchase he has made of them. Here 
there may be no element of design to exclude the party entitled 
to the possession ; yet the passive or neutral character of the 

1 Fowler v. Hollins, L. R. 7 Q. B. 616, 2 This is the definition framed by Pro- 
per Martin, B.; s.c.7 Eng. & Ir. App. fessor James B. Ames of the Harvard 
757; Hiort v. Bott, L. R. 9 Ex. 86, per Law School, to whom many of the views 


Bramwell, B.; Burroughs v. Bayne, 5 H. expressed in this article owe their original 
& N. 296, per Bramwell, B. stimulus. 
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mere recipient of goods is recognized, while the purchaser ayail- 
ing himself of his contract rights is treated as an active tort- 
feasor, because another has made an improper transfer of the 
goods. 

The explanation of this apparent incongruity lies imbedded in 
the common-law principles which govern the transmission of 
title to personal property. These permitted the potent maxim 
caveat emptor to be invoked by the owner against any person in 
whose hands the property might be found. The goods could 
therefore be reclaimed from the most distant of innocent pur- 
chasers ; and as recaption was not always possible, a species of 
constructive conversion was created, so as to render available 
the most convenient remedy for the recovery of the goods. The 
ground for holding to such responsibility one who was free from 
evil intent, was that by his assumption of control he became an 
abettor of the wrong-doer. It was argued that “ the very assum- 
ing to one’s-self the property and right of disposing of another 
man’s goods is a conversion ; and certainly a man is guilty of a 
conversion who takes my property by assignment from another, 
who has no authority to dispose of it: for what is that but assist- 
ing the other in carrying his wrongful act into effect ?”? 

Hence whether the purchase was made from a thief, a tres- 
passer, or a converter, the result was the same. It was the 
buyer’s own fault that he had not been more cautious as to his 
vendor’s right of disposal, and so this improvident purchaser was 
bound to restore the property or its equivalent. Yet even in the 
case of stolen property a perfect title could be secured by pur- 
chase in market overt. Possibly this exception, with the protec- 
tion granted to innocent purchasers during the period before the 
thief’s conviction, was the entering wedge of the present exemp- 
tion, in certain cases, of bona fide buyers of chattels. Further 
suggestions to the same effect may have come with the extensive 
use of commercial paper, which more and more familiarized the 
judicial mind with the preference accorded to holders for value 
without notice. At any rate, the favor shown in the case of 
negotiable securities was extended to bona fide purchasers of 
real property, and ultimately reached the region of personalty. 

Long before there was an approach to any harmonious ground 


1 McCombie v. Davies, 6 East, 538, citing Baldwin v. Cole, 6 Mod. 212. 
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for such exemption, the decisions were shaped so as to sustain 
it. For it began to be perceived that there were cases where the 
strictness of the current rule worked great hardships upon pur- 
chasers who had paid full value for their goods in utter ignor- 
ance of any conflicting claims. This occurred in cases where 
the sale had been consummated through fraudulent inducements, 
or the transfer completed with the reservation that it should 
become invalid in certain contingencies. Here it seemed just 
that the loss should fall, not upon a stranger, but rather upon 
the owner who had improvidently entrusted his goods to an- 
other. 

Finally, a consistent basis for such decisions was found, when 
it was made clear that in these cases the reason of the ordinary 
rule failed. True enough it was that, as the maxim of the civil 
law ran, no one could convey a better title than he had. The 
common law likewise held that one thus lacking title could con- 
fer none upon the most meritorious of purchasers. But the case 
was different in the above examples, for there the purchase was 
made from one whose title was impeachable for fraud, or revoca- 
ble for breach of condition, but otherwise without flaw ; it was 
not void, but merely voidable or defeasible at the instance of the 
original owner. The title was transferred subject only to be 
divested by the owner; and this title could be further conveyed 
if the owner failed to exercise his privilege in time. 

This outline of the general nature and presumable evolution 
of the doctrines governing conversion by purchase may prepare 
the way for a clearer grasp of the adjudications in which these ~ 
doctrines are developed. 

Possession requisite. — At the outset attention should be called 
to the need of the buyer’s taking possession of the goods in order 
that he may be subject to the liabilities of a purchaser. This 
well established rule as to purchasers, is founded on the distine- 
tion, correlative to that which governs sales, between a completed 
sale and a mere contract for the same. In the latter case the 
act is inchoate, and like any attempt not consummated, as, for 
instance, an unexecuted order to convert goods, is certainly no 
conversion. True, it is sometimes stated that an assertion ot 

1 Fowler v. Hollins, L. R. 7 Q. B. 616, Davis v. Bugfum, 51 Me. 160; Mills v. Van 
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title is sufficient, but this does not mean a mere parol assertion, 
without any further act of interference.! 

Thus there is no conversion where a party takes and records a 
quit-claim deed of another's building conveyed with the land, 
but does not assume possession of the building ;* or receives a 
mortgage of personal property from one destitute of title, but 
fails to take possession of the property, or to interfere with the 
same. The purchaser is not liable, therefore, for conversion 
unless he takes the property into his custody or control. Hence 
where there was a public sale and purchase of property on an- 
other’s land, in the owner’s presence, and against his protest, but 
the goods were never removed, it was held that there was no 
conversion, because the purchaser had no actual or virtual pos- 
session of the goods. But, as suggested by the term “ virtual,” 
a manual removal of the goods is not essential, but the change of 
ownership may be indicated by any acts of acceptance, as in 
cases of constructive or symbolical delivery, where the surrender 
of a key, a transfer of documents of title, or even an entry on 
warehouse dock-books,> may give possession. 

Purchase from Thief.—It is fundamentally clear that by a 
larceny of goods the thief acquires no title thereto, and can con- 
fer none on a person to whom he sells the same.® Similarly this 
vendee cannot convey what he lacks, and so of a series of suc- 
cessive purchasers ; therefore, however remote the buyer may be in 
the chain of transfers, the owner can recover the goods from him.’ 
Hence it may be generally stated, that the consummated purchase 
of stolen goods is a conversion.’ It is, furthermore, immate- 
rial that the purchase is made in the best of faith, for full value, 
and without knowledge or notice of the theft ; as in the case of a 
stolen horse bought at public auction,® in utter ignorance of the 
larceny or the owner’s rights. The principle is thus clearly 
illustrated: ‘A party honestly and fairly, and for a valuable 
consideration, buys goods of one who has stolen them. He 


1 Trish v. Cloyes, 8 Vt. 80; Andrews P. 551, discussing McCombie v. Davies, 6 
v. Shattuck, 32 Barb. 396. East, 538. 
2 Fuller v. Tabor, 39 Me. 519. 6 Breckenridge v. McAfee, 54 Ind. 141. 
8 Burnside v. Twitchell, 43 N. H. 890; 7™See Parham v. Riley, 4 Cold 
Matteawan Co. v. Bentley, 13 Barb. 641. (Tenn.) 9. 
* Traylor vy. Horrall, 4 Blackf. (Ind.) 8 Sharp v. Parks, 48 Ill. 511. 
317. ® Lee v. Bayes, 18 C. B. 599. 
5 See Mallaliew v. Laugher, 3 Car.&  ™ Robinson v. Skipworth, 23 Ind. 811. 
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acquires no rights under his purchase. The guilty party had no 
rightful possession against the true owner, and he could convey 
none to another. The purchaser is not liable to be charged 
criminally, because innocent of any intentional wrong; but the 
owner may avail himself against him of all civil remedies pro- 
vided by law for the protection of property.” ? 

Important in this connection, as determining the rights of bona 
fide purchasers, is the question, What constitutes larceny ?? upon 
which the criminal law refines. 

Hence it is not strange that the attempt has been made, though 
unsuccessfully, to draw a distinction in this regard between 
lareeny at common law, where the asportation was required to be 
by trespass, and statutory larceny, where the possession of the 
property may be obtained by artifice. The case was that of a 
farm laborer who had sold his employer’s wheat, which he had 
persuaded his master’s wife to entrust to him. It was contended 
that this voluntary delivery, even if procured by fraud, precluded 
the original idea of larceny, on which all the decisions were 
based, and which involved an actual, not a constructive, trespass ; 
but the argument was dismissed as ingenious but unsatisfactory ; 
and, indeed, independent of the criminal aspect of the act, it is 
difficult to understand how one who never acquired the title could 
convey it. A better distinction is that which separates larceny 
from the offence of obtaining goods by false pretences, by apply- 
ing the former to cases where the owner’s intent is to part merely 
with the possession, and not with the title also.* 

Yet it is just on this border line that confusion has arisen. 
Many of the older cases speak of the impossibility of divesting 
the owner’s rights by larceny “or felony.” This inaccuracy, 
caused by the constant reference to the thief as the felon, has led 
to constant error. Sometimes the species, larceny, and the genus, 
felony, are confounded and used synonymously.® Furthermore, 
in States where the offence of obtaining goods by false pretences 
might amount to felony, it has been contended that such an act, 
in its relation to the owner’s title, stood on the same footing as 
larceny ;° whereas the criminal turpitude of the vendee cannot 


1 Galvin v. Bacon, 2 Fairf. 80, 31. Sweeny (N. Y.), 483; Williams v. Given, 
2 Mowry v. Walsh, 8 Cowen, 288. 6 Gratt. 268. 

8 Breckenridge v. McAfee, 54 Ind. 141. 5 Mowry v. Walsh, 8 Cowen, 238. 

* Florence Sewing Machine Company, 1 © Andrews vy. Dietrich, 14 Wend. 34. 
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vary the effect of the fraud, which does not impair the title of 
the innocent purchaser, who is neither party nor privy to it.) 

Markets overt. —Of historical import in this survey is the 
broad exception, which still subsists in England as a relic of 
antiquity, to the rule that no purchaser can obtain title to stolen 
goods. This departure from the general principle occurs in the 
case of markets overt,? those open markets or fairs where the 
owner was supposed to have the amplest opportunity to make 
pursuit of his property, and prevent its sale.2 It may be here 
recalled that custom sanctioned their establishment in the coun- 
try at designated spots, and their operation there on particular 
days ; while within the ancient limits of London,* now comprising 
the business quarter called the City, their protective function was 
extended on every week-day to every shop in this region, for its 
special class of goods. Wherever situated, the market was re- 
quired to be open, public, and legally constituted ;° while the 
time and manner of conducting sales were subject to special 
regulations. But the restriction here significant is that which 
exacted that the purchaser should buy in good faith, without 
notice that the goods are another’s. This, however, would prob- 
ably be presumed from the character of these markets, as those 
who had lost property, by theft or otherwise, could be present 
and make known their loss; while every assurance of fair deal- 
ing was given by the publicity of the transaction.’ 

The validity of titles thus acquired was, however, threatened 
by statutory enactments providing that, upon the conviction of 
the thief, the restoration of the goods to the owner should be 
ordered. But the danger was averted by the interpretation 
given to these statutes. They were regarded as impliedly re- 
quiring the conviction of the thief before a civil action could be 
maintained, Hence the bona fide purchaser in market overt was 
protected until such conviction, and could meanwhile dispose of 
the goods.8 The basis of this view was that pending the prose- 
cution the title was suspended, and that the owner did not be- 
come reinvested therewith until the conviction of the offender. 


1 Malcolm v. Loveridge, 18 Barb. 372; vis, C.J.; Benjamin vy. Andrews, 5 C. B. 
Keyser v. Harbeck, 8 Duer, 873. N. S. 299, 27 L. J. M. C. 810. 
* 2 Blackst. Com. 449. 6 Crane v. London Dock Co., 5 B. & S. 
3 Crane v. London Dock Co., 38 L. J. 818; 8.¢. 33 L. J. Q. B. 224. 
Q. B. 224, per Cockburn, J. 7 Fawcett v. Osborn, 32 Ill. 411, 426. 
4 Anon. 12 Mod. 521. 8 Horwood v. Smith, 2 T. R. 750. 
5 Lee v. Bayes, 18 C. B. 599, per Jer- 
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The attempt was made to apply the doctrine which required 
prior conviction of the thief, with its corresponding immunity 
in the interval preceding such conviction, to all cases of sales to 
innocent purchasers; but, as it had been invoked merely to sus- 
tain the ancient usage of markets overt, it was not extended 
further. 

In this country the doctrine of markets overt has never been 
in vogue,? and in many States the existence and effect of this 
Saxon institution are expressly denied. Hence in America there * 
never was any basis for requiring a conviction, or even an attempt 
at conviction, of the thief as an essential preliminary to the bring- 
ing of an action for conversion of stolen property.* 

Purchase from trespasser. — Clearly the owner’s rights can no 
more be divested by force than by stealth ; hence any purchaser 
of personal property thus obtained, immediate or remote, with 
notice or without, is liable for conversion. Of course this would 
be the case where the goods had been originally obtained by rob- 
bery.® But the more frequent type of illustration is afforded by 
the case where earth was bought from trespassers who had 
severed it without the consent of the owner of the land. The 
purchasers directed it to be deposited at the ground which they 
were filling, pursuant to contract with the other defendant. They 
were held liable in trover, regardless of good faith or lack of 
notice. Soa like liability was incurred by bona fide purchasers 
of logs,’ or of wood® cut by trespassers on lands belonging to 
plaintiff; and by a purchase of wild berries picked by tres- 
passers.® 

Perhaps most cases under this head arise from a misappre- 
hension of right,!° as in the case of a sheriff's levy upon the 
goods of one under process against another,!! or upon exempt 
property ; but it should be borne in mind that intent is not 
essential to conversion, as seen in the case of a common carrier’s 


1 White v. Spettique, 13 M. & W. 603, 1 Neslitt vy. St. Paul Lumber Co., 21 
confirmed by Lee v. Bayes, 18 C. B. 599. Minn. 491. 

2 2 Kent (12th ed.), 325. 8 Whitman G. & S. Mg. Co. v. Tritte, 4 

3 See Benj. Sales, 2 Am. ed., § 8, Nev. 494. 
note f. 9 Freeman v. Underwood, 66 Me. 229. 

* Hoffman v. Carow, 22 Wend. 285; 10 Stanley v. Gaylord, 1 Cush. 551, per 
6 Wait’s Actions and Defences, 204. Metcalf, J. 

5 Parham vy. Riley, 4 Cold. (Tenn.) 9. 11 Griffith v. Fowler, 18 Vt. 390. 

6 Riley vy. Boston Water Power Co., 11 12 Cooper v. Newman, 45 N. H. 839; 
Cush. 1). andsee Williams v. Miller, 16 Conn. 143. 
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misdelivery, an insane bailee’s destruction of chattels,! or the lia- 
bility of an agent or servant. Hence mistake or accident are no 
more effective than actual force to deprive the owner of his title, 
or confer it upon another. This was pointedly illustrated in a 
case where a broker bought several barrels of potash from a clerk. 
The latter had been entrusted with the property by a fellow- 
employé, the master of a tow-boat, who had taken it by mistake 
from plaintiff's warehouse. Instead of returning it the clerk sold 
it, and the bona fide purchaser was held liable for conversion. 
The grounds for holding him responsible were thus aptly 
stated : — 

“So far as the defendant’s title depends upon the purchase by him in 
good faith, and for valuable consideration, it is still without foundation so 
long as the seller had neither title nor authority to sell. The owners were 
not in fault; the property was taken without their consent or knowledge. 
The maxim caveat emptor applies ; the purchaser must look to the seller 
for indemnity. . . . The defendants stand in no better situation than any 
other who purchases an article from a party without title or authority to 
dispose of such article. In such case the purchaser acquires no title. The 
true owner has a right to reclaim his property, and to hold any one 
responsible who has assumed the right to dispose of it.” ® 


The same principle was applied in the case of a California gold 
piece of private issue, current in that State for ten dollars, and 
passed away in Massachusetts, by mistake, for half a dollar.® 

It will thus be seen that the liability of the bona fide purchaser 
is quite independent of the motives of those from whom he origi- 
nally derives title, and that he can no more acquire the title to 
goods distrained, if the seizure was unauthorized,‘ than to posts 
which were carried away and used to fence the line of a railroad5 

Purchase from converter.— The very essence of conversion 
being the exclusion of the owner from control, it is plain that the 
owner cannot be divested of his rights by an act of dominion in 
such contravention of them. He may be thus deprived of his 
goods, but not of his title to them. Nor does it matter whether 
the conversion be affected by a trespasser’s sale, as in the cases 
last grouped, or by the like disposition of a bailee wanting author- 


1 Morse v. Crawford, 17 Vt. 499. 5 St. Lows, gc. R. R. Co. v. Kaul- 
2 Williams v. Merle, 11 Wend. 80. brumer, 69 Ill. 162; compare Ogden v. 
® Chapman v. Cole, 12 Gray, 141. Lucas, 48 Ill. 492. 


* Prescott v. Deforest, 16 Johns. R. 
169. 
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ity, or materially surpassing that given. For, as just suggested, 
though the owner in the latter case may have delivered posses- 
sion, he has not parted with the title. Hence the bailee did not 
acquire it, and could not convey it even to an innocent purchaser ; 
for the buyer’s good faith cannot infuse validity into a title which 
is not held by him who assumes to transfer it. 

There is no variation of this principle in the several classes of 
simple bailment, whether the goods be entrusted for use! or 
hire? or loan,’ for the performance of work,‘ for custody, or 
for transportation. More controversy has arisen in cases where 
the bailee has the privilege of purchasing. But it has generally 
been considered that the bailee’s option to purchase does not, 
before it is exercised, give him any greater power to dispose of 
the goods than is possessed by an ordinary bailee. Thus where 
the hirer of a billiard-table, having the privilege of purchasing 
but not completing his negotiations therefor, sold it, with other 
property, to a party who put his agent in possession, the pur- 
chaser was held liable for conversion, though the court laid most 
stress on his detention after demand, whereby the property was 
lost to the owner.?’ The same point was indirectly involved in 
the case of a purchaser for value from the hirer of a yoke of cattle, 
to whom they had been delivered “ to keep and use in a farmer- 
like manner for a year,” and then to be returned ; with privilege 
to pay a price named and keep them. During the year, and with- 
out payment of the price, the cattle were sold by the bailee. It was 
held that the sale did not pass the title, and that the owner could, 
without liability in trespass, follow and peaceably retake the cat 
tle.8 Nor does the remoteness of the purchaser alter his liability ; 
thus conversion was maintained against the third bona fide purchaser 
of a horse which had been originally delivered ‘to a bailee under 
the expectation of a purchase.? The gist of the decision is con- 


1 Gilmore v. Newton, 9 Allen, 171; Ri- 
ford v. Montgomery, 7 Vt. 411. 

2 Donald v. Arnold, 28 Tex. 97; San- 
born v. Colman, 6 N. H. 14. 

8 Roland v. Gundy, 5 Ohio, 202; Hea- 
cock v. Walker, 1 Tyler, 388. 

4 Wooster v. Sherwood, 25 N. Y. 278; 
Buckmaster v. Mower, 21 Vt. 204. 

5 Stanley v. Gaylord, 1 Cush. 536 ; Har- 
top v. Hoare, 8 Atk. 44; Newcomb-Bu- 
chanan Co. ¥. Baskett, 14 Bush (Ky.), 658. 


6 Covill v. Hill, 4 Denio, 823; Hyde 
v. Noble, 18 N. H. 494; Linnen v. Crugger, 
40 Barb. 633; Saltus v. Everett, 20 Wend. 
267. 
1 Burroughs v. Bayne, 5 H. & N. 296. 
Compare Sargent v. Gile, 8 N. H. 826. 

8 Chamberlain vy. Smith, 44 Penn. St. 
481. See also Grant v. King, 14 Vt. 867; 
Hart v. Carpenter, 24 Conn. 427. 

§ Galvin v. Bacon, 2 Fairf. 28, 31. 
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tained in these sentences, which may well be applied to all cases 
of like character : “If the bailee of property, for a special pur- 
pose, sells it without right, the purchaser does not thereby acquire 
a lawful title or possession. In the case before us, the defendant 
came honestly by the horse ; but he did not receive possession of 
him from any one authorized to give it, and is therefore liable 
civiliter to the true owner for the taking as well as the pos- 
session.” 

Even where it is considered that the bailee has an assignable 
interest, as in the case of a pledge, it has generally been ruled 
that a sale without restriction was a conversion, and conveyed 
no title to any purchaser! But it has recently been decided in 
England,? and sustained by the Supreme Court of the United 
States,’ that a repledge for a greater amount than the original 
debt, before the maturity of the latter, would not justify a re- 
covery in conversion against the repledgee, without a previous 
tender of the original debt. An outright purchaser would 
presumably stand on even a better footing than the repledgee.* 

It is believed that the real ground on which these rulings may 
be sustained is, that there is no conversion at all in such a case, 
because the pawnor has not the right of immediate possession. 
In this respect the case is different from that of chattels leased 
for a definite term. There a sale by the lessee is a tortious act 
which may be regarded as revesting the right of possession in the 
lessor ;> but in the case of a pledge it seems that the entire inter- 
est has been parted with beyond restoration, save by redemption 
or an offer equivalent thereto. 

The controlling influence of such an idea is certainly traceable 
in the concluding portion of the principal opinion in the leading 
English case. It is there stated that “ there is no implication, in 
general, of a contract by the pledgee to retain the personal pos- 
session of the goods deposited”; and that “ although he cannot 
confer upon a third person a better title or greater interest than 
he possesses, yet if, nevertheless, he does pledge the goods to a 
third person for a greater interest than he possesses, such an act 


1 Bailey v. Colby, 834 N. H. 29; and 8 Talty v. Freedman’s Savings Bank, 98 
see McNeil v. Tenth Nat. Bank, 55 Barb. U.S. (3 Otto) 321. 
59. 


4 See query in Talty v. Freedman’s 
2 Donald vy. Suckling, L. R. 1 Q. B. Savings Bank, supra. 


5 Bigelow on Torts, 195. 


585; Halliday vy. Holyate, L. R. 3 Ex. 
299, 
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does not annihilate the contract of pledge between himself and the 
pawnor, but the transfer is simply inoperative as against the 
original pawnor, who upon tender of the sum secured immediately 
becomes entitled to the possession of the goods, and can recover in 
an action for any special damage he may have sustained by reason 
of the act of the pawnee in repledging the goods.’’! | 

Upon the construction here suggested, the only controversy is 
that which arises from a reconsideration of the nature of a pledge. 
The sole question touches what diversion of the goods by a 
pledgee amounts to more than a breach of contract and merges 
into a conversion ; and there is no impairment of the principle of 
liability for purchase from a converter. 

Similarly where goods are entrusted for sale, questions arise as 
to what deviation from instructions, or excess of authority, passes 
the limit of breach of trust and becomes a conversion. Here 
again the dispute is strictly pertinent to the determination of the 
question whether the agent is liable for conversion, yet the rights 
of bona fide purchasers are frequently involved in the solution. 
Of course a sale for the bailee’s or agent’s own use is a conver- 
sion which invalidates the title of the purchaser; as where an 
article of personal property is delivered to another to sell for the 
owner, and the bailee turns it over to his creditor in payment of 
his own pre-existing debt.” 

The general rule is, that a material surpassing of authority 
by the bailee or agent is a conversion ; the difficulty is in deter- 
mining what constitutes such a substantial departure from or- 
ders, and it has been held that an exchange of the goods is 
such an essential deviation,’ but not a sale at prices below those 
authorized.* 

Again, a factor or commission merchant has an assignable lien® 
on his principal’s goods for advances made, but if he pledge them 
beyond this for his own use, he has generally been deemed guilty 
of a conversion. As a corollary, the pledgee acquires no title to 
the goods, even, it has been ruled, against a subsequent bona fide 
purchaser from the factor.’ 

But the rigor of the rule has been modified by the passage of 


1 Donald v. Suckling, L. R. 1 Q. B. 585, 4 Sargent v. Blunt, 16 Johns. 74. 
per Mellor, J. 5 See Donald v. Suckling, supra. 

2 Parsons v. Webb, 8 Greenl. 38; Ro- 6 Story on Agency, § 118; Wright v. 
dick v. Coburn, 68 Me. 170. Solomon, 19 Cal. 64. 

8 Haas vy. Damon, 9 Iowa, 589. 7 Nowell vy. Pratt, 5 Cush. 111. 
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Factors’ Acts in England, and similar enactments in New York, 
Massachusetts, Maine, Rhode Island, Pennsylvania, Ohio, Cali- 
fornia, and probably other States of the Union. These provide for 
the protection of bona fide pledgees (who may be regarded as pur- 
chasers of a qualified interest), when acting without notice of the 
factor’s want of authority, especially when the factor holds such 
documents of title as bills of lading, warehouse receipts, and in 
England dock-warrants, delivery orders, and the like. The 
theory of such legislative intervention is, that the innocent 
pledgee is justified in treating as owners those whom the owners 
themselves have clothed with the indicia of title. Independently 
of these statutes, it has been doubted whether the owner should 
recover his goods from an innocent purchaser who takes a pledge 
from one who, after all, disposes of a less interest than the owner 
has permitted him to ostensibly acquire.! But this view can 
be justified only upon the same ground as that adopted in the 
case of a repledge, — that there has been no such surpassing of 
the ample authority given as to raise the breach of trust to the 
height of conversion, and vitiate the transfer; and therefore the 
agent simply stands in the owner’s place in conferring the title. 

In the class of sales where the title is not to pass until the 
performance of a condition, the previous disposal of the goods by 
the prospective vendee is also a conversion, and conveys no title 
to the innocent purchaser; but this line of cases will be consid- 
ered later, by way of contrast to the group where the title passes 
subject to subsequent divestiture. 

Purchase generally from one lacking title. —It will be noted that 
the liability of each of the classes of purchasers already consid- 
ered is based on the underlying principle, reiterated in so many 
forms, that the owner cannot be divested of his rights save by 
his own act or by operation of law. A thief, a trespasser, and a 
converter all act, not merely without the owner’s consent, but in 
hostility to his authority ; hence they do not acquire any of his 
rights. 

But “ no one can sell a right when he himself has none to sell. 
This is a proposition so self-evident that argument cannot eluci- 
date or strengthen it.”? Thus, since no one can give what he 
does not have, these tort-feasors can transmit no title to the inno- 
cent purchaser, who is liable for conversion because “ the very 


1 Story on Agency, § 113, note. 2 Fawcett y. Osborn, 32 Ill. 425. 
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act of taking goods from one who has no right to dispose of them 
is a conversion.”! The finder of goods also holds them in subor- 
dination to the owner’s rights, and has no title to confer upon a 
bona fide buyer ; and this principle has been applied to the case 
of lost certificates of stock in a mining corporation.2 These doc- 
trines have been well stated in a recent leading English case, 
where it is said : — 

“ Now with regard to the title to personal property, the settled and 
well-known rules of law may be thus expressed: By the law of our coun- 
try, the purchaser of a chattel as a general rule buys subject to what may 
turn out to be certain infirmities in the title. . . . If he does not purchase 
the chattel in market overt, and if it turns out that the chattel has been 
found by the person who professed to sell it, the purchaser will not obtain 
a title good as against the real owner. If it turns out that the chattel has 
been stolen by the person who professed to sell it, the purchaser will not 
obtain a title.” * 


Thus the entire controversy in doubtful cases revolves about 
the title ; for, as the Napoleonic Code phrases it, ‘* The sale of 
another’s thing is null.” Hence, where goods are bought of a 


bankrupt, the purchaser is guilty of a conversion ;* for the title 
vests in the assignee from the moment of bankruptcy, and hence 
the vendor has none to convey. 

So where plate had been pawned by a widow, who had only 
a life-interest in it, the pawnee was held liable in conversion, 
although he had no notice of the fact.6 Again an administrator, 
not finding a deed of gift of a slave which he understood the dece- 
dent had made, sold the slave in question ; and the purchaser in 
good faith, at third hand, was held responsible asa converter.® So 
too was aremote purchaser of a slave sold by an administrator 
under a void order of court.’ Not less stringent is the application of 
the rule in the case of the purchase of a vessel at a sule, void for 
want of notice to some of the part-owners.6 Even wheels and 
axles inserted in a wagon have been recovered in trover (though 
the decision is questionable) from a bona fide purchaser of the 

1 Hurst v. Groennap, 2 Starkie, 306, * Stephens v. Elwall, 4 Maule. & S. 259. 
per Lord Ellenborough. 5 Hoare v. Parker, 2 T. R. 576. 

2 Sherwood v. Meadow Valley Mining 6 Harris v. Saunders, 1 Strobh. Eq. 
Co., 50 Cal. 412; but see as to stolencer- 300. 
tificates, Winter v. Belmont Mining Co., 68 7 Wells v. Raglan, 1 Swan (Tenn.), 
Cal. 428. 601 


8 Lord Chancellor Cairns, in Cundy v. 8 Miller v. Thompson, 60 Me. 822. 
Lindsay, 8 App. Cas. 463. 
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wagon, who bought from the owner of the wagon himself. But 
the latter had previously delivered the wagon to a bailee, who 
had it repaired. The artisan exacted that he should retain the 
title to the wheels and axles furnished, as security for the pay- 
ment of a note given for the repairs.! Quite as curious was the 
case where the tenant of one person borrowed some rails from 
another, and built them into a fence and corn-bin on the land 
occupied by the borrower. A third person, who bought this 
land of the owner without notice of these facts, was held liable 
in trover to the owner of the rails.2 The governing principle 
received apt illustration in the instance of an American vessel 
captured by a French privateer; coffee on board was sold before 
the regular condemnation of the prize, and the bona fide pur- 
chaser took no title, but was held liable for conversion.2 No 
better was the position of the bona fide purchaser of a horse 
which had been stolen from the owner, and came into the posses- 
sion of an officer of the United States Army, who did not 
clearly establish the paramount title of the government by cap- 
ture or confiscation. Particularly apposite is the case where the 
plaintiff, a master of a ship, sent his chronometer to the defend- 
ants to have it repaired, and the latter recognized it as one that 
had been hired by them to another master, to be returned at the 
end of the voyage, or within twelve months. This had never — 
been done ; and it was held that, though the plaintiff had pur- 
chased the chronometer in good faith of a watchmaker more 
than two years previously, for a fair price, he could not recover 
it of the defendants.’ The decision, however, is reluctant, and 
re-echoes as a complaint the accurate statement ® that “ no regard 
is had to the vendee’s ignorance of the vendor’s want of title ; 
no regard to the vendee’s coming rightfully to the goods asa 
purchaser without notice ; no regard to the vendor’s having the 
lawful possession of them.” This case, though the converse of 
the usual one where the bona fide purchaser is sued for conver- 
sion, demonstrates even more clearly that the state of the title 
governs. 

Demand. — It is entirely consonant with the principles just stat- 
ed that, where possession is taken under a purchase from one who 

1 Clark v. Wells, 45 Vt. 4. # Wilson v. Crockett, 43 Mo. 216. 


2 Ogden v. Lucas, 48 Ill. 492. 5 Roberts vy. Dillon, 8 Daly, 50. 
8 Wheelwright v. Depeyster, 1 Johns. 471. 6 Hartop vy. Hoare, 3 Atk. 49. 


CONVERSION BY PURCHASE. 3877 


lacks title, an action for conversion is maintainable without pre- 
vious demand. It is clear that such possession is unauthorized 
from the start, and no further evidence of the conversion is nec- 
essary. But the bona fides of the purchaser has been thought to 
make a difference. In this view it is contended that, as the buyer 
acts in good faith, his possession at least is lawful, particularly 
where he takes from a bailee who has the lawful possession. 
Hence, it is argued, only subsequent acts of the purchaser can 
make him guilty of a conversion. Of course such decided deal- 
ing as a sale would have this effect; but where this does not 
occur, how, it is asked, can the design to convert be manifested, 
except by detention after demand? How else can it be shown 
that this innocent and lawful possessor has had an opportunity 
to restore the goods ? 

But this position confounds the ordinary with the legal idea of 
innocence ; repeats the error that intent is an essential element 
of torts like conversion, and thus violates the fundamental doc- 
trines which regulate the transmission of title to personalty : — 
“ Whoever takes the property of another without his assent, 
express or implied, or without the assent of some one authorized 
to act in his behalf, takes it, in the eye of the law, tortiously. 
His possession is not lawful against the true owner. That is 
unlawful which is not justified or warranted by law; and of this 
character may be some acts which are not attended with any 
moral turpitude.” } 

Despite the lucid character of this incontrovertible statement 
of the more consistent position, it must be admitted that the 
authorities in this country are not entirely harmonious in dispens- 
ing with a demand in such cases. Following the weight of 
English authority, a demand is deemed unnecessary, so far as can 
be readily ascertained, in those States named in the note below.? 


1 Galvin v. Bacon, 11 Me. (2 Fairf.) 28. 

2 Massachusetts: Stanley v. Gaylord, 
1 Cush. 586; Riley v. Boston Water Power 
Co., 11 Cush. 11; Chapman v. Cole, 12 
Gray, 141 ; Gilmore v. Newton, 9 Allen,171; 
Heckle v. Lervey, 101 Mass. 844; Carter v. 
Kingman, 103 Mass. 517. Maine: Par- 
sons v. Webb, 8 Greenleaf, 88; Galvin v. 
Bacon, 11 Me. 28; Whipple v. Gilpatrick, 
19 Me. 427; Freeman v. Underwood, 66 
Me. 229; Rodick v. Coburn, 68 Me. 170. 
New Hampshire: Hyde v. Noble, 13 N. 


H. 494; Lovejoy v. Jones, 30 N. H. 164. 
Vermont: Riford v. Montgomery, 7 Vt. 
411; Grant v. King, 14 Vt. 367; Courtis 
v. Kane, 82 Vt. 232; Deering v. Austin, 34 
Vt. 330; Bucklin v. Beal, 388 Vt. 653. 
Pennsylvania: Carey v. Bright, 58 Penn. 
St. 70; but see Talmadge v. Scudder, 38 
Penn. 517. Georgia: Robinson v. McDon- 
ald, 2 Ga. 116. Mississippi: Johnson v. 
White, 21 Miss. 584. Maryland: Harker 
v. Dement, 9 Gill, 7. Arkansas: McNeil v. 
Arnold, 17 Ark. 154. Illinois: Gibbs 
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The opposite view, that a demand is essential, is maintained in 
the States named in the note below.! 

It should be noted that in some of the New York cases, subtle 
distinctions are made as to the form of action adopted; and 
especially is a delivery to the purchaser distinguished from a 
taking of the property out of the vendor’s possession.? 

Purchase from one having a voidable or defeasible title. — While 
in the case of a purchase from one utterly lacking title, the 
good or bad faith of the buyer is, as has been seen, immaterial, — 
yet there is, as already stated, a large group of cases where a 
purchaser for value and without notice acquires a good title, and 
is free from liability for conversion, despite the defective charac- 
ter of his vendor’s title. Upon analysis it has been found that 
this class of cases embraces all those where the purchase is thus 
made in good faith from one who has a defeasible or voidable 
title. Typical of these is the case where the purchase is made 
from a fraudulent vendee. But the nature of such an impeach- 
able title is also well illustrated by other examples. Thus, where 
a purchase is made from a fraudulent vendor, as from a trader 
who sells in contemplation of insolvency or bankruptcy, the 
transaction is liable to be impeached by the assignees, who may 
either affirm or disaffirm the contract ; but if they wish to disaf- 
firm it, they must demand the goods from the purchaser; for 
when the sale was made the parties were competent to contract, 
hence the purchaser’s possession was lawful, and only upon a 
failure to deliver could he be made liable for conversion. Thus 
the fraud upon creditors did not invalidate the transfer, but 
merely rendered it voidable at the instance of the assignees: and 
they would lose their power of revocation, if they did not exer- 


y. Jones, 46 Ill. 8319. Michigan: Tudo v. 
Anderson, 10 Mich. 857. Wisconsin: Ole- 
son v. Merrill, 20 Wis. 487; Eldred v. 
Oconto Co., 38 Wis. 183; but see Dunham 
vy. Converse, 28 Wis. 306. California: 
Harpending v. Meyers, 6 Pacific Coast L. 
J. 201. Nevada: Whitman Mining Co. 
v. Tritle, 4 Nev. 494; Ward v. Carson 
River Wood Co., 13 Nev. 44. 

1 New York: Storm v. Livingston, 6 
Johns. 44; Barrett v. Warren, 3 Hill, 348; 
Pierce v. Van Dyke, 6 Hill, 613; Mills. 
paugh v. Mitchell, 8 Barb. 333 ; Tallman v. 
Turck, 26 Barb. 167; Twinam v. Swart, 4 


Lansing, 263 ; Rawley v. Brown, 18 Hun, 
456 ; contra, Bates v. Conkling, 10 Wend. 
889. Connecticut: Parker v. Middle- 
brook, 24 Conn. 207. Indiana: Wood v. 
Cohen, 6 Ind. 455; Sherry v. Picken, 10 
Ind. 875. Tennessee : Houston v. Dyche, 
Meigs, 76; but see Wells v. Raglan, 1 
Swan, 501, and possibly some other States. 

2 Marshall v. Davis, 1 Wend. 109; 
Nash v. Mosher, 19 Wend. 431; Ely v. 
Ehle,3 Comstock, 506 ; Fuller v. Lewis, 18 
How. Pr. 219. 

3 Nizon v. Jenkins, 2 H. Blackstone, 
185; Jones v. Fort, 9 Barn. & Cr. 764. 
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cise it by demanding the goods before they had passed into the 
hands of a bona fide purchaser, who was neither party nor privy 
to the fraud. So the modern tendency is to treat the trading 
contracts of an infant as voidable at his instance ;} yet if his 
vendee has sold the chattel to a bona fide purchaser before the 
infant has rescinded the contract, such vendee is not liable in con- 
version, whatever other remedy the infant may have. Such was 
the decision where the infant exchanged horses with the defend- 
ant, who sold the horse thus acquired without paying the 
promised boot, and before the infant had completed his efforts 
to rescind.? If, then, the infant’s vendee was not a converter, a 
bona fide purchaser from him was surely none; and since the 
title had passed to such vendee subject to disaffirmance by the 
infant, who had failed to exercise his personal privilege before 
a bona fide sale to a third person, such third person must have 
taken a clear title beyond the reach of revocation or annulment. 

Hence a bona fide purchaser, who takes for value and without 
notice, is protected whenever he holds under one whose title is 
liable to avoidance for fraud or infancy, or to defeat on the hap- 
pening of certain events. Such title must be impeached, revoked, 
or nullified, before the goods have passed into the hands of an 
innocent stranger. The doctrine has very recently received 
quaint expression in England, where a contract of this character 
is spoken of as a de facto contract,’ . ... which the original 
owner could reduce and set aside, though he will not be allowed 
to interfere with a title for valuable consideration obtained by 
some third person while the contract remained unreduced.* 

Bona fide purchaser from vendee, under condition subsequent. — 
There are many cases of completed sales where the title passes, 
subject to defeat either at the seller’s or the buyer’s option, or on 
the failure of the purchaser to make payment or give security 
as agreed. In such instances the condition subsequent does not 
affect the present transfer of the title, and hence an innocent 
purchaser from the vendee acquires a valid title. The breach of 
the condition by a sale is the subject of other remedies, and the 
bona fide purchaser is not liable for conversion. Thus, where 


1 Benj. on Sales, 2d Am. Ed. § 26, note Eng. & Irish App. 770, per Justice Black- 
burn. 


2 Carr y. Clough, 26 N. H. 280. 4 Cundy v. Lindsay, 3 App. Cas. 464, 
3 Compare Hollins v. Fowler, L. R. 7 per Lord Chancellor Cairns. 
VOL, 11. —N. 8, 27 
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there is a sale with the right of repurchase reserved, the title 
passes upon the condition that the seller may subsequently regain 
it if he choose. This condition imposed on the vendee can not 
of course be binding upon a further bona fide purchaser, who 
takes a perfect title, which no action of conversion can shake.! It 
is sometimes said that such a purchaser takes a better title than 
his vendor had, because he * cuts off the right of repurchase ;" ? 
but it is probably more accurate to say that such reserved right 
has disappeared, because extracted from the title by operation of 
law. 

Again the sale may be complete and the title may pass, but by 
express stipulation or implication from circumstances it may be 
provided that the title shall revest in the vendor if payment is 
not made, or other act done, as agreed.® Here, also, the con- 
dition subsequent securing the reverting of the title in certain 
contingencies cannot affect the title of the innocent purchaser. 

The same principle would seem to govern where the sale is 
consummated, but the buyer has the option to return the goods 
within a given time,‘ or even, it is held, where he has the alter- 
native to pay or return.® In these cases the vendee’s privilege to 
have the consideration refunded or the liability cancelled, whether 
it is to be exercised at his will, or if the goods prove unsatisfac- 
tory, or upon any other contingency, is the converse of the right 
of repurchase. But it is equally a condition subsequent, and 
likewise creates a defeasible title, for the price is determined in 
advance, and the property passes at once, subject to the right to 
rescind and return.6 Hence the validity of the bona fide pur- 
chaser’s title, and the impregnability of his position. 

On the other hand, the terms of sale may provide that the 
title shall remain in the vendor until the performance of some 
condition, as payment, security, approval, and the like. A com- 
mon illustration is the case of instalment sales,’ where the bill of 


1 JTilis v. Snell, 104 Mass. 178, 177. kins v. Douglas, 20 Me. 317; Jameson v. 
2 Bigelow on Torts, 192. Gregory, 4 Met. (Ky.) 363; Martin v. 
3 Lewis v. Palmer, Hill & D. Supp. 68; Adams, 104 Mass. 262; McKinney v. Brad- 
and see Southwick v. Smith, 29 Me. 228; lee, 117 Mass. 821. But it would be other- 
Chamberlain v. Dickey, 31 Wis. 68. wise where the title is retained by special 
4 Moss v. Sweet, 16 Q. B. 493; 20 L. J. agreement: Crocker v. Gullifer, 44 Me. 
Q. B. 167; Schlesinger v. Stratton, 9 R.1. 491; Porter v. Pettengill, 12 N. H. 299. 
578; Ray v. Thompson, 12 Cush. 281; Hall 6 Hunt v. Wyman, 100 Mass. 198. 
vy. tna Manufacturing Co., 30 Iowa, 215. 7 Ketchum vy. Brennan, 53 Miss. 596. 
5 Buswell y. Bicknell, 17 Me. 844; Per- 
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sale is not to be given until the final payment is made. In such 
instances there is a condition precedent to the vesting of the title 
in the vendee, and his sale before the fulfilment of this condition 
confers no rights even upon an innocent purchaser.” 

It is often hard to distinguish between such an agreement for 
a future sale and a bailment with the privilege of purchasing,® 
but there is no difference in principle as to the lack of title and 
the liability of a bona fide purchaser. The real problem in the 
domain of sales is in deciding whether there is a subsisting con- 
dition precedent, or whether the title has absolutely passed. 
This is a question of fact, governed by the intention of the par- 
ties. But it is not easy to apply such a criterion where there is 
a pronounced conflict between the apparent purport of an express 
agreement and the implications arising from conduct.6 The 
difficulty is enhanced by the fact that it is often necessary to 
determine not only whether there is such a condition attached to 
the contract of sale, but also whether there has not been a waiver 
of such condition. Delivery itself would not ordinarily, accord- 


ing to the prevailing view, amount to such a waiver of a con- 
dition requiring previous or contemporaneous payment or 


security. The inference derived from such an act would be re- 
buttable by other manifestations of intention to retain the title. 
But it has been attempted to maintain in this regard a distine- 
tion, in behalf of bona fide purchasers, identical with that which 
governs fraudulent sales.6 In this view it has been contended 
that mere delivery, even though qualified, is, so far as the rights 
of innocent purchasers are affected, a waiver of conditions pre- 
cedent,’ and even in cash sales of conditions concurrent.6 But 
the weight of authority favors the view that bona fide purchasers 
must stand upon the title of their vendors, and that since delivery 


1 Sanders v. Keeber, 23 Ohio St. 630; 
veglee v. Eddy, 58 Cal. 597. 

2 Hirschhorn vy. Canney, 98 Mass. 149; 
Ballard v. Burgett, 40 N. Y. 314; Hotch- 
kiss v. Hunt, 49 Me. 213; Putnam v. Lam- 
phier, 36 Cal. 151; Baker v. Hall, 15 Iowa, 


277; Canse v. Tregent, 11 Mich. 65; Grif- 664 


Jin v. Pugh, 44 Mo. 326; Clark v. Wells, 
45 Vt.4; Jennings v. Gage, 13 Ill. 610; 
Clayton v. Hester, 80 N. C. 275. 

8 Hunt v. Wyman, 100 Mass. 98; Koh- 
ler v. Hayes, 41 Cal. 455; Carter v. King- 
man, 103 Mass. 517. 

* Austin v. Dye, 46 N. Y. 500. 


5 See Wait v. Green, 35 Barb. 585; 8. c. 
36 N. Y. 556; 8. c. 62 Barb. 241. 

Mears vy. Wauples, 4 Houston, 79; 
Hall vy. Hinks, 21 Md. 406; Vaughn vy. 
Hopson, 14 Bush (Ky.), 337; Old Dominion 
Steamship Co. v. Burckhardt, 31 Gratt. 


7 Brundage v. Camp, 21 Ill. 233; Van 
Duzor v. Allen, 90 Ill. 499. 

8 Comer v. Cunningham, 77 N. Y. 391; 
Goodwin v. Bradley, 68 Ill. 553; and see 
Smith v. Lynes, 1 Seld. 41; Hollingsworth 
v. Napier, 3 Cal. 182; Western Transpor- 
tation Co. vy. Marshall, 87 Barb. 509. 
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to the latter is often immaterial, and at all events indecisive as to 
the transfer of title, it cannot have greater potency in conferring 
a title upon one who has not otherwise acquired it. 

Where, however, the vital test is satisfactorily applied it does 
not matter (except as to creditors) if the possession remain with 
the vendor. Having parted with the title he is a mere custodian, 
hence his second sale is a conversion (even if he is still unpaid)? 
and can convey no title to a bona fide purchaser.? The same 
principle would apply where the vendor disposed of documents 
of title which were restored to him for a special purpose ; as 
where warehouse receipts, returned to him so that he could re- 
pack pork which he had sold, were pledged by him with a bank, 
which transferred them to an innocent purchaser.* 

Bona fide purchaser from fraudulent vendee. Grounds of 
protection. — That the bona fide purchaser from a vendee who 
had effected the sale through fraudulent contrivances could bar 
the claims of the owner of goods, was a doctrine which, as 
already mentioned, obtained a footing long before there was any 
consistent ground for sustaining it. At first the tendency was 
to treat it as an arbitrary exception, akin to that founded on 
commercial usage in the case of negotiable paper, or on ancient 
custom in the instance of markets overt. Since fraud vitiates 
every contract into which it enters, it was regarded as plain 
enough, despite the suggestion that the property was changed,® 
that the fraudulent vendee had no title, and therefore, ordinarily, 
could convey none ; but a bona fide purchaser, having innocently 
parted with value, was a special favorite of the law, to whom 
such a rule was inapplicable.6 When a reason for this partiality 
was called for, it was found in the domain of equity. Resort was 
had to the principle that when one of two innocent persons must 
suffer by the acts of a third, he who enabled such third person 
to occasion the loss must sustain it.’ This was maintained in 
the face of the criticism that the fraud was the owner’s misfor- 
tune, not his fault; that if, as then contended, he was to blame 

1 Benj. Sales, 24 Amer. Ed. § 320, Newcomb-Buchanan Co. v. Baskett, 14 Bush 
note d; Sanders v. Keeber, 28 Ohio St.680; (Ky.), 658. 
Coggill v. Hartford & N. H. R. R. Co., 3 4 Benton v. Curyea, 40 Ill, 320. 
Gray, 545; Parmlee vy. Catherwood, 36 Mo. 5 McCarty v. Vickery, 12 Johns. 348. 
479; Pitts v. Owen, 9 Wis. 145. 6 Mowrey v. Walsh, 8 Cow. 238. 

2 Climery v. Viall, 5 H. & N. 288. 7 Root v. French, 13 Wend. 572; White 


® Stanley v. Gaylord, 1 Cush. 636; . a C. B. 926; Somes v. Brewer, 
ck. 
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for parting with the possession, then the purchaser from a con- 
verting bailee would on like grounds also be protected ; and fur- 
ther that the real maxim of equity in such a conflict of claims 
was that the right which was prior in time should prevail. 

But it was necessary to make deductions from this too general 
doctrine which would confirm the better right of the innocent 
purchaser by connecting it with the semblance of a title. Hence 
it was urged that the owner, having misled an innocent purchaser 
by the ostensible proprietorship? he had conferred on the vendee, 
was estopped from gainsaying the language of his conduct® and 
asserting his rights. The doctrine was thus assimilated to the 
familiar rule of agency; and just as that protected parties who 
relied on a factor’s apparent authority, so here the buyer was 
justified for trusting to the appearance of property. But the 
difficulty was that such apparent ownership might exist in one 
who had no title to convey, as a mere bailee who was intrusted 
with the property or with the documents of title; yet it was 
never contended that the owner was estopped as against a pur- 
chaser, however innocent, from such a converter. Besides, it 
was not always easy to explain the function of estoppel in passing 
the title, in cases where the bona fide purchaser recovered the 
goods from the owner who had retaken them. 

Again, it was asserted originally upon the analogy of negotiable 
paper that in this instance the superior equity® of the innocent 
purchaser, though subsequent in time, overcomes the legal rights 
of the owner. In the equality of legal rights, it was said, the 
supervening equity prevailed. But this was only to create a 
fresh exception,® without investing the bona fide purchaser with 
the legal title; and yet it was only upon the strength of the 
right of possession involved in such legal title that the innocent 
purchaser could recover the property in cases where the owner 
had repossessed himself of it. No more than the suggestion of 
estoppel by conduct was this view reconcilable with the funda- 
mental principle? that no one: can convey a better title than he 
has 


Ultimately a solution was reached which removed these per- 


1 Ash v. Putnam, 1 Hill, 306. 6 Ash v. Putnam, 1 Hill, 306. 

2 Saltus v. Everett, 20 Wend. 279. 7 Root v. French, 18 Wend. 572; Sal- 
3 Ash v. Putnam, 1 Hill, 307. tus v. Everett, 20 Wend. 275; Malcom v. 
4 Somes v. Brewer, 2 Pick. 201. Loveridge, 13 Barb. 377. 


5 Root'v. French, 18 Wend. 570; An- 
drews v. Dietrich, 14 Wend. 34. 
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plexities and harmonized all conflicting elements. It may have 
been suggested by the instance of a prima facie title’ afforded by 
markets overt, or by the inclination to treat the contracts of 
infants as voidable and not void; but it seems to have been more 
immediately derived from the analogy of real property where a 
like distinction was maintained? At any rate, it was based ona 
closer analysis of the fraudulent vendee’s title. That had been 
assumed to be utterly void ;* but this view of the contract as 
entirely null implied that the vendee might take advantage of 
his own wrong and treat it as such; whereas if was merely void- 
able at the election of the vendor. Did this mean that the con- 
tract was void until ratified by the defrauded owner, or valid 
until rescinded ?® If the former, and ‘the title does not pass at 
the time of the sale upon delivery, when does it pass? Does it 
remain forever in the vendor, or in nubibus? What definite act 
is essential to pass it afterwards? At what precise moment 
thereafter is the title of the vendor divested? When can it be 
said with certainty that the one has parted with and the other 
acquired the title ?’’® 

It is not enough to say the title passes or not as the vendor 
pleases.’ The very right of rescission implies the subsistence of 
the contract; for how can there be a revocation of a transfer 
which never took place? There must have been a title for the 
owner to disaffirm; there must have been a title to convey to 
the innocent purchaser. The conclusion is irresistible that ‘a 
fraudulent vendee of chattels, where there is an absolute and 
unqualified delivery with intent to transfer the property, acquires 
the title, —a naked, voidable, defeasible title,— which, on a sale 
by him to an innocent purchaser, passes”’*® to such bona fide 
buyer. 

But the doubt has been suggested whether such an innocent 
purchaser does not take the title with all its defects. Is it not 
still liable to avoidance in his hands? Can the conveyance of a 
defeasible title transfer aught but a defeasible title?® But the 


1 White v. Garden, 10 C. B. 924. 5 Oakes v. Turquand, 2 Eng. & Ir. App. 
2 Somes v. Brewer, 2 Pick. 184, 201. 275. 
8 See Stevens v. Hyde, 32 Barb. 175. ® Stevens v. Hyde, 32 Barb. 180. 


4 Matteawan Co. vy. Bentley, 13 Barb. 1 George v. Kimball, 24 Pick. 241. 
644; Ayres v. Hewitt, 19 Me. 281; Steven- 8 Stevens v. Hyde, 32 Barb. 180. 
son v. Newnham, 13 C. B. 286. 9 See Argument in Williamson v. Rus 
sel, 39 Conn. 406. . 
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answer is, that the bona fide purchaser did not participate in the 
fraud, was not even aware of its perpetration, and should not 
suffer its penalty. Since delay gives the aspect of ratification 
the owner should exercise due diligence in rescinding, and his 
demand comes too late when the goods have passed into the 
control of an innocent purchaser ; for such an option to annul a 
contract for fraud is a legal privilege, not binding upon one who 
was not privy to the fraud.’ Hence it is not enforceable against 
the bona fide purchaser, who obtains a perfect title free from the 
possibility of impairment; and this not by virtue of the transfer 
itself, for no one can convey a better title than he has, but by 
operation of law, which eliminates from the title an element of it 
which is no longer applicable. It is only in this sense of the 
removal of an element of defeasibility that the innocent purchaser 
can ever be said to have a superior title.” 

The result, then, of this analysis is that * the fraud only gives 
a right to rescind. In the first instance the property passes in 
the subject-matter. An innocent purchaser from the fraudulent 
possessor may acquire an indefeasible title to it, though it is void- 
able between the parties. It must be considered, therefore, as 
established that the fraud only gives a right to rescind a contract 
of purchase ; that the property vests until avoided ; and that all 
the mesne dispositions to persons not parties to, or at least not 
cognizant of, the fraud are valid.” * Even on the flexible ground 
of public policy this conclusion has been justified. “If this were 
otherwise between the parties, it would sometimes prove preju- 
dicial to the vendor himself, whose interest it may be under some 
circumstances to treat the contract as valid. And as to innocent 
purchasers, it would be a rule fraught with great evil to make 
them responsible for every fraud practised in the course of the 
derivation of their title.’’ 4 

Prevalence of the exemption. — It must not be inferred, however, 
because the doctrine has thus, to avoid obscurity, been traced in 
outline without divergence, that there is any such uniform cur- 
rent of decisions, or any such universal acceptance of the doctrine 
advanced, as a sketch of this character suggests. The views here 

1 Rowley v. Bigelow, 12 Pick. 807. 8 Stevenson v. Newnham, 13 C. B. 285; 

2 Such must be the meaning of the 22L. J.C. P. 10. ‘ 
expression in Wickham v. Martin, 18 4 Williams v. Given, 6 Gratt. 268. 


Gratt. 431, and Old Dom. S. S. Co. v. 
Burckhardt, 31 Gratt. 683. 
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treated as untenable are constantly referred to as authoritative, 
In comparatively late cases, and even in those of the most recent 
date, the contract is still treated as void,! the title as not passing ; 2 
and even in the State where the more reasonable doctrine was 
first distinctly recognized it was subsequently regarded as not 
easily explainable on any legal principle, as indeed is the case, 
“how goods which never vested in the vendee can be trans- 
ferred by him, so as to give the purchaser a good title” ;3 and 
the consideration that the title, though defeasible, did vest, seems 
to have been overlooked. 

Again, equity’s aid is still demanded in placing the loss on him 
who is supposed to have been instrumental in causing it, despite 
the objection that the embodiment of the principle in the maxim, 
“He who trusts most shall lose most,” is more than overcome by 
the counter maxim, Caveat emptor.’ So the estoppel of the owner, 
based on the apparent authority he has conferred on his vendee, 
is still invoked ;® as is also the superior equity of the honest pur- 
chaser, which is stated to be the single instance in which the 
owner is divested of his property without his consent ;? while 
sometimes these reasons are applied jointly, or even in conjunc- 
tion with the more satisfactory view.2 Nevertheless it seems to 
be the prevailing tendency to adopt the view which not only 
holds the bona fide purchaser free from liability in conversion, 
but concedes his title and accounts for its derivation. 

The exposition of this more consistent view, which is most 
frequently cited and most generally followed in America, is in 
this form: — 


“ We take the rule to be well settled that where there is a contract of 
sale, and an actual delivery pursuant to it, a title to the property passes, 
but voidable and defeasible, as between the vendor and the vendee, if 
obtained by false and fraudulent representations. The vendor, therefore, 
can reclaim his property as against the vendee, or any other person stand- 
ing upon his title; but not against a bona fide purchaser without notice of 


1 Hall v. Hinks, 21 Md. 417. 31 Gratt. 681; see, especially as to non- 

2 Barnard y. Campbell, 65 Barb. 288. negotiable choses in action, Combes v. 

8 George y. Kimball, 24 Pick. 241. Chandler, 33 Ohio St. 184. 

* Cochran v. Stewart, 21 Minn. 438; 7 Barnard vy. Campbell, 65 Barb. 289; 
George v. Kimbali, 24 Pick. 241. Cochran vy. Stewart, 21 Minn. 440. 

5 Fawcett v. Osborn, 32 Ill. 425. 8 Barnard v. Campbell, 65 Barb. 286. 

6 Hall v. Hinks, 21 Md. 418; Old % Barnard y. Campbell, 58 N. Y.78. 
Dominion Steamship Co. v. Burckhardt, 
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the fraud. The ground of exception in favor of the latter is that he pur- 
chased of one having a possession under a contract of sale, and with a title 
to the property, though defeasible and voidable as between the parties to 
the original sale and purchase, on the ground of fraud; but as the second 
purchaser takes without fraud, and without notice of the fraud of the first 
purchaser, he takes a title freed from the taint of fraud.” 


But the protection of the bona fide purchaser from a vendee 
who has effected a sale by fraudulent devices, or with fraudulent 
designs, though not always placed on such a satisfactory basis, 
but justified on a variety of grounds, is widely, almost universally, 
recognized in this country? 

In England the result of recent cases ® is also to accord like pro- 
tection, and upon the better grounds, although stress is laid 
rather on the intention of the original vendor than on the actual 


transfer of the title, which, after all, is the decisive element. 


1 Rowley v. Bigelow, 12 Pick. 307 
(1882). See also Kingsbury v. Smith, 13 N. 
H. 109 (1842) ; Williams v. Given, 6 Gratt. 
268 (1849); Keyser v. Harbeck, 3 Duer, 
873 (1854); Titcomb v. Wood, 38 Me. 
563 (1854); Mears v. Waples, 3 Houst. 
581 (1868); s. c. 4 Houst. 62 (1869) ; Old 
Dominion S. S. Co. vy. Burckhardt, 31 Gratt. 
664 (1879). 

2 It may be regarded as established in 
at least the following States of the 
Union : — Massachusetts: Rowley v. Bige- 
low, 12 Pick. 807; Hoffman v. Noble, 6 
Met. 68 ; Moody v. Blake, 117 Mass. 23. 
Maine: Neal v. Williams, 18 Me. 391; 
Sparrow v. Chesley, 19 id. 79; Ditson v. 
Randall, 33 id. 202; Titcomb v. Wood, 
88 id. 563. New Hampshire: Kingsbury 
v. Smith, 13 N. H. 109; Willoughby v. 
Moulton, 47 id. 205. Connecticut : Thomp- 
son v. Rose, 16 Conn. 71; Williamson v. 
Russell, 89 id. 406. New York: Mowrey 
v. Walsh, 8 Cowen, 238; Root v. French, 
13 Wend. 570; Andrews v. Dietrich, 14 id. 
84; Saltus v. Everett, 20 id. 267; Malcom 
v. Loveridge, 18 Barb. 372; Caldwell v. 
Bartlett, 3 Duer, 341; Keyser v. Harbeck, 
8 id. 878; Dows v. Rush, 28 Barb. 157; 
Stevens v. Hyde, 32 id. 171; Craig v. 
Marsh, 2 Daly, 61; Western Transporta- 
tion Co. v. Marshall, 4 Abb. App. Dec. 
575; Paddon v. Taylor, 44 N. Y. 371; 
Devoe v. Brandt, 53 id. 462; Barnard v. 
Campbell, 65 Barb. 286; 8. c. 58 N. Y. 
78; Stevens v. Brennan, 79 id. 254. Penn- 


sylvania: Thompson v. Lee, 3 Watts & S. 
479; Sinclair v. Healey, 40 Penn. St. 417. 
Delaware: Mears v. Waples, 3 Houst. | 
581; s.c.4 id. 62. Maryland: Powell v. 
Bradlee, 9 Gill & J. 220; Hall vy. Hinks, 21 
Md. 406. Virginia: Williams v. Given, 
6 Gratt. 268; Old Dominion Steamship Co. 
v. Burckhardt, 31 id. 664. Georgia: Kern 
v. Thurber, 57 Ga. 172. Mississippi: Lee 
v. Portwood, 41 Miss. 109. Tennessee: 
Arendale vy. Morgan, 5 Sneed, 703; Haw- 
kins v. Davis, 5 Jere Baxter, 698. Ken- 
tucky: Arnott v. Cloudas, 4 Dana, 300; 
Wood v. Yeatman, 15 B. Mon. 271. Ohio: 
Dean v. Yates, 22 Ohio St. 388; Combes 
v. Chandler, 33 id. 178. Illinois: Chi- 
cago Dock Co. v. Foster, 48 Ill. 507; 
Ohio & M. R. R. Co. v. Kerr, 49 id. 458. 
Indiana: Sharp vy. Jones, 18 Ind. 314. 
Minnesota: Cochran v. Stewart, 21 Minn. 
435. Wisconsin: Shufeldt v. Pease, 16 
Wis. 689; Rice v. Cutter, 17 id. 362. Kan- 
sas: Wilson v. Fuller, 9 Kan. 76. Cali- 
fornia: Paige v. O’ Neal, 12 Cal. 483 ; Sar- 
gent v. Sturm, 23 Cal. 359. 

3 Representative of these are: White 
v. Garden, 10 C. B. 919; 20 L. J. C. Pz 
167 (1851) ; and Pease v. Gloahec, L. R. 1 
Priv. C. 220; 3 Moore P. C. n. 8. 556 
(1866). The latest to the same effect 
are: Attenborough v. London & St. Katha- 
rine’s Dock Co., 3 C. P. D. 450; 47 L. J. 
C. P. 763 (1878); Babcock v. Lawson, 4 
Q. B. D. 394; 48 L. J. Q. B. 524; affirmed 
in 5 Q. B. D. 284; 49 L. J. Q. B. 408. 
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Limitations. — The protection extends, however, only to a bona 
fide purchaser from a fraudulent vendee, not to such a purchaser 
from a fraudulent bailee, who certainly has no better title than 
any ordinary bailee obtaining the possession freely instead of by 
artifice. Hence the exemption does not apply where there is no 
complete sale, at least to the party who secures the goods; as 
where such party represents himself to be a different person, or 
the agent or partner of a business firm in good standing, and the 
sale is really made to the persons thus personated and upon their 
credit.!_ For in such cases the relation of vendor and vendee does 
not exist between the original parties to the transaction. 

Again, it is not alone requisite, according to the current of 
authority, that the second purchaser should be free from participa- 
tion in the fraud, but it is also requisite that he should be free from 
notice of it, or knowledge of circumstances to put him on inquiry,? 
such as would usually arrest the attention of the ordinarily pru- 
dent business man.’ Furthermore, it is generally stated that the 
goods must not have been taken merely in payment of a pre- 
existing debt,* but that value must have been parted with, ad- 
vances made, or liability incurred at the time of the transfer, or 
upon its strength. 

In England, there is a statutory exception to the usual rule 
which confirms the title of the bona fide purchaser, in cases where 
the goods were originally obtained by criminal false pretences. 
In such instances, just as where the goods are procured by lar- 
ceny, their restoration to the owner is ordered upon conviction of 
the offender. Before such enactment it was held otherwise ; 
and it has recently been ruled that the effect of the statute is not 
to révest the title in the vendor as against a bona fide purchaser 


1 Kingsford v. Merry, 1 H. & N. 503; 
Higgons v. Benton, 26 L. J. Ex. 342; 
Hardman v. Booth, 1 H. & C. 808; Fowler 
v. Hollins, L. R.7 Q. B. 616; 41 L. J. 
Q. B. 277; affirmed 7 Eng. & Ir. App. 757 ; 
Lindsay v. Cundy, 2 Q. B. D. 96; 46 L. J. 
Q. B. 233; affirmed 3 App. Cas. 459 ; Sal- 
tus v. Everett, 20 Wend. 267; Fawcett v. 
Osborn, 82 Ill. 411; Barker v. Dinsmore, 
72 Penn. St. 427; Dean v. Yates, 22 Ohio 
St. 888; Moody v. Blake, 117 Mass. 23. 

2 Barnard v. Campbell, 58 N. Y. 78. 
8 Cochran v, Stewart, 21 Minn. 435; 


Green v. Humphrey, 50 Penn. St. 212; 
but see Mears v. Waples, 4 Houst. 62. 

4 Root v. French, 13 Wend. 570; Bar- 
nard v. Campbell, 58 N. Y. 73; Stevens v. 
Brennan, 79 id. 254; Sargent v. Sturm, 23 
Cal. 359. Contra, Shufeldt vy. Pease, 16 
Wis. 689; Butters v. Houghwout, 42 Ill. 18. 

5 Barnard v. Campbell, 58 N. Y. 73; 
Padden v. Taylor, 44 id. 871; Kingsbury 
y. Smith, 13 N. H. 109. 

6 See Parker vy. Patrick, 5 T. R. 175, 
explained in Keyser v. Harbeck, 3 Duer, 
389 
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who had bought before the conviction ;! thus assimilating the 
doctrine to that governing the purchase of stolen goods in market 
overt. 

In this country it was at first attempted to create the same 
exception in States where the offence of obtaining goods by false 
pretences might amount to felony. The misconception on which 
this view was based has already been indicated. The doctrine 
was sifted and found untenable ;* for since “ the nature or degree 
of punishment which the law may attach to the fraudulent pre- 
tence or contrivance cannot affect the title of the subsequent inno- 
cent purchaser,” * there seemed to be no reason for making it the 
criterion of his liability for conversion. 


NATHAN NEWMARK. 
San FRANCISCO. 


1 Moyce v. Newington, 4 Q. B. D. 32; 8 Malcom v. Loveridge, 13 Barb. 372; 
48 L. J. Q. B. 125. See also Lindsay v. Kevser v. Harbeck, 3 Duer, 373; Cochran 
Cundy, 1 Q. B. D. 348, 357 (45L.J.Q.B. v. Stewart, 21 Minn. 435; Williams v. 
$81), dissenting from Nickling v. Heaps, Given, 6 Gratt. 268. 

21 L. T. R. 754. 4 Williams v. Given, 6 Gratt. 273. 

2 Andrews v. Dietrich, 14 Wend. 81; 

Robinson v. Dauchy, 3 Barb. S. C. 20. 


STREET RAILWAYS AND THEIR RELATION TO 
HIGHWAYS. 


Ir is pretty well settled law that the construction of street rail- 
ways in cities, in the absence of any express statute upon the 
subject, is not such an additional burden upon the soil of the 
streets as to entitle adjoining land-owners to compensation, when 
the legislative authority for such construction, and the consent of 
the municipal corporation as to the particular location, have been 
obtained. 1 Amer. Law Reg. (N.S.) 193. 

In the article of Judge Redfield alluded to, the apprehension 
was entertained that, at no distant day, the conclusions at which 
the courts had arrived would be questioned, or to use the lan- 
guage of the distinguished writer : — 


“Tt has therefore seemed probable to us that at no remote period, after 
the feverish gratification consequent upon having such a luxurious and in- 
expensive mode of travel so generally introduced into the principal streets 
of our large cities shall have so far subsided as to allow of what has been 
appropriately called the ‘the sober second thought of the people’ to find 
expression, there will not be the same enthusiastic concurrence in the ne- 
cessity of having such a monopoly of transportation in so uncomfortable 
a mode, so far as other travel is concerned, so generally maintained. It has 
seemed amazing to us that no more clamor against so serious an obstruc- 
tion of the thoroughfares in the larger cities has hitherto been heard. 
We should of course rejoice to see the continuance of the same quiet acqui- 
escence in the partial evils caused by these street railways, for more uni- 
versal good. But we scarcely dare expect it.” 


That was in the early part of 1862, yet those apprehensions 
do not seem to have been realized. Perhaps the time has not 
come for the expression of any opposition on the part of the peo- 
ple, even since the lapse of over eighteen years. It seems, how- 
ever, that the feeling has become general, that private convenience 
must yield to public necessity in this as in other cases ; and until 
extravagant demands are made on the rights of private property 
owners, and numerous competing lines are constructed running 
in the same directions, or double tracks laid over non-business 
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thoroughfares, street railway companies will no doubt continue, 
as before, to be operated without serious opposition. 

It is interesting to note the history of the litigation which has 
resulted in the present state of the law upon the subject, and 
some of the leading cases will be cited, beginning with those 
which established the law with reference to steam roads. 

It will be seen from a perusal of these cases, that there was 
never a considerable difference of opinion as to the right of horse 
railroads to construct their lines along the streets without com- 
pensation to the adjoining lot-owners, in the city of New York; 
and that compensation was the rule with reference to steam roads 
from an early period; though later cases, such as Henry v. The 
Pittsburg g Allegheny Bridge Co.,! Hatch vy. Vermont Central Ry. 
Co.,2 and Williams v. New York Central R. R. Co.,* which last 
was subsequently reversed by the Court of Appeals, all decided 
that no compensation should be awarded adjoining land-owners. 
But these cases were afterwards over-ruled by the cases cited, as 
well as numerous others. 

There appears to have been but one case in New York where the 
doctrine of compensation was held to apply to horse roads.* But 
that stood alone, and neither the previous nor the subsequent de- 
cisions of that State adopted that view with reference to horse 
roads. 

Such also was the law in Ohio as laid down in the case of 
Street Railway v. Cumminsville,’ though the court in its decision 
appeared to be guided by the adjudication of prior decisions upon 
the subject rather than the reasoning of the case, for it distinctly 
stated that, as a matter of fact, the mode of carrying passengers 
by means of street railways did not differ essentially from the 
exercise of the common right of carrying them by coaches or 
omnibuses, nor did it exclude or seriously interfere with the orig- 
inal modes in which the highway was used, but simply added 
another in furtherance of the same general object. 

When, as was the case in certain parts of New York city, the 
corporation owned the fee of the streets in trust for the people 
of the city, it was easy to hold that a taking of the streets for 
street-railroad uses was not a taking of property within the pro- 

18 W. & Serg. 85 (1844). 4 Craig v. The Rochester & Brighton R. 


225 Vt. 49 (1852). R. Co., 39 Barb. 494 (1862), 
$18 Barb. 222 (1854). § 14 Ohio St. 623 (1863). 
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visions of the constitution prohibiting it; but when the lot-owner 
was declared to be the owner of the fee to the middle of the 
street, the question became a somewhat serious one to decide. 
If it was not a taking of private property, it was urged that it 
was depriving the owner of the fee of its legitimate use and en- 
joyment, and it was diverting a public easement to purposes 
other than that for which it was originally designed. The con- 
stitutional question was argued by counsel at length, and disposed 
of by the court without great effort, the fact being that horse- 
roads having come to be regarded as a public necessity, and the 
inconvenience of private property-owners being more imaginary 
than real, the main ground of the conclusions at which the court 
arrived rested upon the superior advantages to the public of 
this mode of street travel over any other. 

With these exceptions it may be said, that, previous to the pas- 
sage of special statutes governing the subject, the law has been 
pretty uniform in holding that compensation is not the rule with 
reference to street railroads, and is now the rule with reference to 
steam roads, 

As early as 1842 the question was considered with reference to 
steam roads in the case of The Trustees of the Presbyterian So- 
ciety in Waterloo v. The Auburn ¢ Rochester R. R. Co.,! and the 
principle there laid down, that the legislature had no power to 
authorize the construction of a railroad across a highway without 
providing for compensation to the owner of the land over which 
it passed. Chief Justice Nelson, who delivered the opinion of the 
Court, held that the plaintiffs were not divested of the fee of the 
land by the laying out of the highway, as was contended by coun- 
sel for defendants, under the Laws of 1836, page 493, giving the 
company “the right to construct their road upon and across any 
highway, whenever it would be necessary, &c.;” nor did the pub- 
lic thus acquire, in the opinion of the Court, any greater inter- 
est therein than the right of way with the powers and privileges 
incident to that right, such as taking the soil and using the timber 
and other materials found within the limits of the road, in a reas- 
onable manner, for the purpose of making and repairing the same. 
Subject to this easement, and to this only, the right and interest 
of the owner of the fee remained unimpaired. The Court appre- 
hended that the provisions of the section applied only to the pub- 


1 Hill (N, Y.), 567. 
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lic property and interest in the highway, and was not intended to 
authorize the company to appropriate to themselves any estate or 
interest remaining in the owner of the fee. In the case at bar 
the claim set up was an easement, — not a right of passage to the 
public, but to the company, who had the exclusive privilege of 
using the track of the road in their own peculiar manner. The 
company were not the public, nor could they be regarded as 
standing in the place of the public: they were a private company, 
an ideal individual, and entitled to no more right than private 
individuals. 

This case established the law with reference to steam roads, 
and was followed for some time by a number of important cases, 
among which was that of Fletcher v. The Auburn ¢& Syracuse 
Ry.;1 when a different doctrine was laid down by the case of 
Williams v. The New York Central R. R. Co.,? and others of that 
period, reversing the previous decisions. The main ground of 
this ruling was the belief that railroads were simply improved 
highways, and for such an improvement the company should not 
be required to pay compensation to the owner of the adjoining 
land. 

These conclusions, however, did not dispose of the constitu- 
tional questions involved; and it, moreover, soon became evident 
that the land-owners suffered a material detriment by reason of 
such construction. In country roads, where railways might be 
regarded as improved highways, rendering distant parts more 
accessible and giving an impetus to trade, the advantages of the 
system were immeasurable ; but in the streets of large cities, on 
which blocks of residences stood, and over which other vehicles 
were accustomed to pass, the construction of a railway was found 
to be a great inconvenience, if not an intolerable nuisance. It 
was not long, therefore, before the courts began to realize the 
error into which they had fallen, and accordingly reversed the 
intermediate decisions which then prevailed. The case of Wil- 
liams v. The New York Central R. R. Co.,8 on being carried to 
the Court of Appeals, was consequently reversed in 1857, and 
the former doctrine of compensation was re-established. It was 
there held that the appropriation of a highway by a railroad 
company was an imposition of an additional burden upon, or a 

1 25 Wend. (N. Y.) 462 (1841). ' 8 Supra. 
2 18 Barb, 222 (1854). «16 N. Y. 97. 
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taking of the property of, the owner of the fee within the mean- 
ing of the constitutional provision which forbade such taking 
without compensation. Judge Selden, who rendered the opinion 
of the court, cited in support thereof the case of The Trustees of 
the Presbyterian Society in Waterloo v. The Auburn § Rochester 
R.R. Co “If the only difference,” said he, ‘ consisted in the 
introduction of a new motive power, it would not be material. 
But is there no difference between the common right of every 
man to use upon the road a conveyance of his own, and the right 
of a corporation to use its conveyance to the exclusion of all 
others, — between the right of a man to travel in his own car- 
riage without pay, and the right to travel in a car of a railroad on 
paying their price?” It was virtually the same argument used 
by Chief Justice Nelson in the case above cited, but none the 
less applicable: the two uses, the court argued, were impossible, 
if not wholly inconsistent with each other; so that taking the 
highway for a railroad would nearly supersede the former use to 
which it had been lawfully appropriated. 

The same doctrine was laid down in another important case, — 
that of Wager et al. v. The Troy Union R. R. Co.,? decided in 
1862 by Judge Smith. Defendants claimed the right to con- 


struct their road by virtue of the provisions of the general rail- 
road act of 1850: “ That any corporation organized under said 
act might construct its roads across, along, or upon any stream 
of water, course, highway, &c., which the route of its road shall 
intersect or touch.” “ The acts of the legislature and those of 


the city of Troy,” said the court, ‘were valid so far as the 
power of the legislature could extend.” But the legislative 
grant to the defendants of the right to construct their railroads 
in the streets of Troy was a mere authority, and should be exer- 
cised without violating any private rights; or, if private rights 
were invaded, the constitutional compensation should be made. 
The legislative grant was only sustainable upon that ground. 
Chief Justice Denio and Associate Justices Selden and Allen 
concurred in the above opinion. But Justice Sutherland dis- 
sented, referring for his reasons to the case of The People et al. 
v. Kerr et al., cited below. 

Since the decision of these cases the law has remained un- 
changed, and in most if not all of the States has been embodied 
in the form of statutes of various sorts, but of similar effect. 


1 Supra. 2 25 N. Y. 626. 
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The question as to the rights of the owner of the soil over the 
street or highway on which it fronted was not, however, alto- 
gether put to rest by the establishment of this doctrine. It was 
again raised when the construction of horse roads was contem- 
plated, and in the litigation, which was prosecuted in New York 
city with considerable vigor, and involved the learning and 
ability of many of the eminent men of the Bar, received a 
most thorough sifting, if not a satisfactory solution. In 1859 
the question was perhaps first raised with reference to horse- 
railroads in the city of New Orleans, in the case of M. Brown ¢ 
Co. et al. v. Duplessis and the City of New Orleans. It was held 
in that case that the city of New Orleans had the right to sell 
the right of way in the streets to private individuals, for a speci- 
fied time, with the privilege of laying rails and running horse- 
cars over them according to a tariff to be fixed by the common 
council, —a right which was conferred upon the city by an act 
of the legislature incorporating it, and upon all incorporated 
cities or towns in the State by the act of 1855 relative to the 
organization of corporations for works of public improvement. 
Defendants claimed that the common council was without au- 
thority in law to sell or lease the right of way, because the 
authority was not vested by law in the common council, but in 
the legislature of the State of Louisiana; and, further, that the 
consent of the property-holders was not first obtained therefor. 
Judge Cole, in delivering his opinion, held that such consent 
was not necessary; and said that if the city of New Orleans 
wished to expend the money necessary for the laying of rails 
throughout the city, for the purpose of permitting all who wished 
to run their cars thereupon, drawn by horses or mules, no one 
could complain as long as it did not prevent other modes of 
traversing the streets; for travelling in cars on rails was one 
mode of using the public streets, and there was no reason why it 
should be lawful to travel in a carriage upon the streets, and not 
lawful to travel in a car upon rails fixed in the streets, but not so 
laid as to prevent the use of the streets by other modes of con- 
veyance. If it did not suit the public convenience that the city 
should lay rails for the free use of the public, it followed from 
the premises that the city had the prerogative of selling the right 
of way, for a specified time, to one or more persons who might lay 


1 14 La. Ann. Rep. 842. 
VOL. 11. —N. 8. 28 


396 STREET RAILWAYS. 


rails for the purpose of running cars thereon. The fact was, that 
it did not impede the right of way of others, that it was of great 
benefit to the city, and that property-holders on the streets 
through which the road passed could not complain, because they 
still had the use of the streets, with the additional privilege of 
riding for a small compensation ; and, even if the running of the 
cars should depreciate their property, they could not complain, 
because they were not divested of the use of the streets. 

Whether the property-owners were here regarded as the 
owners of the fee to the middle of the street, and what rights 
(if any) they possessed thereon, do not appear from the state- 
ment of the case; and it would seem that these questions were 
not considered sufficiently important to have much bearing upon 
the decision, the main ground of which was founded upon the 
assumption that horse railroads were of great benefit to the public, 
and that property-owners were not much damaged by their con- 
struction. Neither did the next case throw light upon the sub- 
ject, — that of Elliott et al. v. The Fair Haven ¢ Westville R. R. 
Co.,1 decided in 1860, — though it laid down the doctrine that 
adjoining land-owners were not entitled to compensation. 

Judge Ellsworth delivered the opinion of the court. He was 
satisfied that horse railroads did not come under the general 
statute with regard to railroads passed in 1849, and should be 
distinguished from general railroads upon the question of servi- 
tude, wherever that question was raised. This was obvious 
upon a slight view of several of the sections of the general 
statute. The legislature, in enacting the general statute, did 
not have in view horse railroads, confined as they mostly were 
to cities and their suburbs. Whether this power was exercised 
by municipal corporations or other corporations, or by individuals 
unincorporated, or by the legislature, that could make no differ- 
ence in the nature and extent of the servitude itself. It was the 
same in each case, and adjoining proprietors had nothing to do 
with the modification or regulation of it, except as other citizens 
through those whose business it was to provide and regulate 
highways. This followed from the fact that their land had been 
regularly condemned and paid for, for all public travel. Nothing 
was more absurd than that the mode of travelling was to be sub- 
jected to their will and pleasure, and not to the supervision and 
determination of the legislature. 


1 32 Conn. 579. 
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This decision was evidently based upon the construction of 
a statute, and it was held that its provisions did not extend to 
the subject-matter of the litigation. This doctrine of complete 
subjection to every mode of travel by the public would not be 
held now, and even then did not apply to steam roads. 

The next case of importance, — that of The Brooklyn Central 
§ Jamaica R. R. Co. v. The Brooklyn City R. R. Co.,1 — decided 
in 1861, announced substantially the same principle. ‘Such a 
use,” said Judge Brown, in delivering the opinion, * of a public 
street has never yet been held to be an additional servitude . . 
because the feature which most widely distinguishes a railroad 
company from ordinary highways and streets is that the former 
is a strict monopoly, entirely excluding all idea of competition.” 

The case of Brooklyn City ¢ Newton R. R. Co. v. The Coney 
Isiand ¢ Brooklyn R. R. Co.,? decided in December of the same 
year, held the same doctrine. The court, Judge Emott, said 
that the legislature possessed the power to confer the privilege 
of building and using horse railroads in the streets of the 
city of Brooklyn, without the consent of the owners of the 
soil over which the streets were laid out; because such a use of 
the street was merely exercising the public right of travel, and 
not an appropriation of the property of the owners of the land, 
requiring compensation in damages. 

It was not until the following year that the important ques- 
tions in these cases were taken up and discussed. The case of 
The People of the State of New York et al. v. John Kerr et al..3 
decided in 1862, was of exceeding interest; because it may be 
said to have been regarded as a test case which would settle the 
doctrine of compensation for the future, and because the most 
eminent members of the New York bar were engaged upon both 
sides. 

By an act of the legislature passed April 17, 1860, the con- 
struction of a horse railroad in certain parts of New York city 
was authorized. An injunction was sought to restrain defend- 
ants from exercising the legislative authority, on the ground that 
the act was void as being repugnant to the constitutional pro- 
hibition against the taking of private property for public use 
without compensation. On the other hand, it was contended 
that in this case the fee of the streets and avenues of the corpo- 


1 83 Barb. (N. Y.) 420. 2 35 Barb. 364. 87 Barb. 357. 
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ration of the city of New York was held by it in trust for the 
people of the city of New York, under a previous act of the legis- 
lature of 1813. 

Judge Sutherland, who delivered the leading opinion in the 
case, adhered to the decisions rendered in the cases of Brooklyn 
City R. R. Co. v. Coney Island, ge. R. R. Co.,. and Elliot et al. 
v. The Fairhaven, fc. R. R. Co. ;? and the views there expressed 
appeared to be sustained by the opinion of Chief Justice Shaw 
in the case of The Commonwealth v. Temple,’ as well as that of 
Chief Justice Gibson in the case of Philadelphia v. Trenton 
R. R. Co.,* where it was directly held that the provisions in the 
constitution of Pennsylvania that private property should not be 
taken without compensation did not prohihit the legislature of 
that State from granting to the railroad company the privilege 
of laying the rails on the streets of Philadelphia, and of using the 
railroad so made. ‘ What, then,” said he, “is the interest of 
the individual inhabitant as to the subject of compensation under 
the constitutional injunction that provided for the taking of prop- 
erty by a corporation, for public use, without it? Even agreeing 
that his ground extends to the middle of the street, the public 
have the right of way over it. Neither the part used for the 
street nor the part occupied by himself is taken away from him, 
and it is adequate to public use without restriction. He is not 
within the benefit of the constitutional prohibition, which ex- 
tends not to matters of mere annoyance. The injury, of which 
he cannot complain, is not direct, but consequential.” The 
whole opinion of Chief Justice Jones, in the case of Drake v. 
The Hudson River R. R. Co.,5 went to show that he considered 
it immaterial in that case whether the fee of the street was in 

the abutting lot-owners or in the corporation. 

If a full-grown elephant should be driven up Broadway in the 
middle of the day, such use of the street would no doubt bea 
nuisance, as those having horses in the street would soon dis- 
cover. Who would suggest that the owner or owners of the fee 
of the street could maintain trespass against his keeper on the 
ground that this was a new use of the street, or one not antici- 
pated when the street was laid out or dedicated? Driving 


1 86 Barb. 364. 4 6 Wharton, 25 (1840). 


2 82 Conn. 579, supra. 5 7 Barb. 608 (1849). 
8 14 Gray, 69. 
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droves of cattle through the streets of the city might be a great 
nuisance, and the drovers might be liable for consequential dam- 
ages for such use of the streets after an ordinance forbidding it ; 
but could the owners of the soil of the streets maintain trespass 
for such forbidden use, on the ground that such use of the streets 
was inconsistent with the purpose for which the streets were 
laid out or dedicated as highways, or on any other ground? It 
was plain that the question as to the fee of the streets of the 
city of New York had had too important a place given to it in 
this case. What was this fee, and what was its value? It was 
a mere legal skeleton fee in the ground or soil of the streets, 
divested of all private use and of all private possessory rights of 
or in the surface of the streets at least, by a complete devotion 
of the surface to public use, which public use was so extensive 
as under proper regulations of it by the city authorities there 
was practically no room for any private use. It was not a possi- 
bility of reverter like that by the feudal law left in the feoffor or 
grantor on every feoffment or grant in fee before the Statute of 
Quia emptores ; but it was of no more value than such possibility 
would have been if divested of all feudal services: it was a present 
legal estate, but really only of nominal value, for its value as to 
any particular street was the value of the possibility of the pub- 
lic use ceasing by the discontinuance of the street; and as to 
the privilege of the use of the streets. granted Kerr and his 
associates, it would most probably be deemed to have been 
granted subject to the right of the city authorities to discon- 
tinue the streets, under the act of 1818; otherwise it would 
be difficult to conceive how this privilege could affect this possi- 
bility of reverter, not of the fee, but of the use of the fee. It 
was curious to see with what tenacity the courts had held on to 
this skeleton fee with the avowed purpose of protecting private 
rights from legislative power, as if by way of compensating for 
the apparently little struggle with which such rights had been 
yielded. 

This case was afterwards carried to the Court of Appeals, and 
there affirmed in 1863, as reported in 27 N. Y. 188; and yet it is 
somewhat difficult to understand why it had come to be consid- 
ered a test case, when the facts were that, while in other cases the 
land-owner was acknowledged to be the owner of the fee to the 
middle of the street, for certain purposes, in this particular case 
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the city of New York held the fee, under section 118 of the act 
of 1818, in trust for the public use of all the people of the 
State: so that the only property (if property it might be called) 
which the owner of the adjacent land had in it was what the 
court called a possibility of reverter; and, if the opinion of 
Judge Emott in that case in the Court of Appeals is to be 
taken as authoritative, it would have made no difference whether 
the motive-power was animal or steam, the rule would still hold 
good. 

“So far,” said Judge Emott, “as the existing public right 
in these streets is concerned, such asa right of passage over them 
as common highways, a little reflection will show that the legis- 
lature has supreme control over them. When no private inter- 
ests are involved or invaded, the legislature may close a highway 
and relinquish its use by the public, or it may regulate such use, 
or restrict it to peculiar vehicles or to the use of peculiar motive- 
power. It may change one kind of public use into another, so 
long as the property continues to be devoted to public use. 
- What belongs to the public may be controlled and disposed of in 
any way which the public agents see fit. . . . Even though the 
construction and use of iron tracks for vehicles in the streets of 
the city of New York should be an interference with and injury to 
the use of and enjoyment of the lots fronting on such streets, to 
such an extent that it would be a continuous private nuisance if 
they are not authorized by law, the statute granting such author- 
ity is not unconstitutional or invalid because it does not require 
compensation for this injury to the owners of such property. 
Private rights must and do give way, in numerous instances, to 
the demands of the public good.” 

Before the case of The People vy. Kerr was taken up on appeal, 
a contrary doctrine had already been announced in the case of 
Craig v. The Rochester § Brighton R. R. Co.,? decided in Decem- 
ber, 1862; but the arguments used were mainly a reiteration of 
those which had been adopted by the courts in cases of steam 
roads, and had been disposed of in previous cases establishing 
the right to the construction of horse roads without compensa- 
tion to the lot-owner. The court said it was obvious that the 
considerations which governed the rule in steam railroad cases 
applied with equal pertinence to horse roads; and it seemed 


12R. L 409. 2 39 Barb. 404. 
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impossible to avoid the conclusion that the building and using of 
a railroad in the streets of a populous city, instead of being a 
mode of exercising the public right of travel, was an infringement 
of the right to the obstruction of its use. The case of The People 
y. Kerr! was decided, so far as the private plaintiffs were con- 
cerned, upon the ground that they had no property in the streets, 
the fee being held to be in the corporation of the City of New 
York ; and, if those cases could be regarded as deciding the very 
question under consideration, the court would be obliged to dis- 
regard them as being in conflict with the decisions of the Court 
of Appeals. 

The Court of Appeals, however, on affirming the case of The 
People v. Kerr et al.,? as stated, virtually established the doc- 
trine of non-compensation, and was subsequently followed by 
the courts of other States. The case of Henchman et al. v. The 
Paterson Horse R. R. Co.,3 was perhaps a more decisive illustra- 
tion of the principle; for it was there conceded that a convey- 
ance of land bounded on a public highway carried with it the 
fee to the centre of the street as part and parcel of the grant, 
yet it was nevertheless subject to this right of way, and its 
appropriation was not a taking of private property within consti- 
tutional prohibitory limits. 

The passage of statutes upon the subject has altered the law 
in that State; and the consent of a numerical majority of the 
lot-owners along whose streets the road is located is required by 
the statutes of 1870, though it is held that their consent is not a 
condition precedent to that of the city, but that the consents are 
independent.‘ 

So also in Wisconsin Chief Justice Dickson cited as authority 
the case of The People v. Kerr, for holding that the construction of 
a street railway by authority from the city government was not a 

‘new burden imposed upon the owners of the fee of the land, and 
that they were not entitled to compensation.5 

But in Ohio a different rule has prevailed, as above stated, and 
it is believed to be the only State where the principle was origin- 
ally laid down, that the interest of lot-owners was subject to be 

1 Supra. of Paterson et al., 24 N. J. (Eq.) 158, 

2 27 N. Y. 188 (1868). 18738. 

317 N. J. (Eq.) 1864, 8 Hobart v. The Milwaukee City R. R. 


* The Paterson § Passaic Horse R. R. Co., 27 Wis. 194 (1870). 
Co. v. The Mayor and Aldermen of City 
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taken only upon condition that compensation was rendered, and 
afterwards sustained until the enactment of an express statute 
governing it. In the case of Street Railway Co. v. Cumminsville, 
Judge Ranney so held. As this decision may be regarded as im- 
portant, the following language of the Court is quoted: — 


“ But while our decisions have been thus liberal, in allowing to the 
General Assembly the largest discretion in the management aid control of 
easements acquired for public highways, we have been very careful to say, 
in the case to which reference has been made, as well as upon other occa- 
sions, that they could not be diverted to other purposes than those for 
which they were acquired ; nor enlarged so as to accumulate additional bur- 
dens upon the land or destroy or impair the incidental rights of the owner 
appurtenant to his lands located upon the street or highway. The distinc- 
tion lies between those things which fairly belong to the grant and those 
which are reserved to the owner, or by law attach as incidents to his prop- 
erty. For this purpose, there is no occasion to distinguish between lands 
acquired for ordinary highways leaving the fee in the owner, and lands 
dedicated for streets in towns, where the fee rests in the municipal corpor- 
ation in trust to answer the purposes of the use. In either case the in- 
terest acquired and used by the public at large is an easement of a defi- 
nite character and held for the attainment of known objects, and in either 
case, ‘distinct from the right of the public to use the street is the right 
and interest of the owners of lots adjacent.’ With the fact known and 
appreciated by everybody, that a large part of the value of lots in towns 
was made up in reference to their location upon streets, and with a long 
course of decisions enforcing the liability of municipal corporations for 
invasions of this right, it still took nearly twenty years to bring it toa clear 
and definite description.” 


The court cited the case of Crawford v. The Village of Dela- 
ware,? where it was laid down that, — 


“The latter [lot-owners] have a peculiar interest in the street which 
neither the local nor the general public can pretend to claim: a private 
right of the nature of an incorporeal hereditament, legally attached to 
their contiguous grounds and the erections thereon; an incidental title to 
certain facilities and franchises, assured to them by contracts and by law, 
and without which their property would be comparatively of little value. 
This easement appendant to the lots, unlike the right of one lot-owner in 
the lot of another, is as much property as the lot itself.” 


114 Ohio St. 623 (1863). 27 Ohio St. 459 (1857). 
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The court continued (Ranney, J.) : — 


“Upon a doctrine so just and necessary, and resting upon foundations so 
solid and satisfactory, it can matter very little that our conclusions are not 
concurred in by the courts of some of our sister States. It is nevertheless 
the law of this State, and no longer open to doubt or question.” 


In the State of Massachusetts the rule of non-compensation has 
prevailed from an early date. It was first established in the case 
of Commonwealth v. Temple,! when it was declared by Chief Jus- 
tice Shaw that “all public easements, all accomodations intended 
for the common and general benefit, whatever may be their nature 
and character, are under the control and regulation of the legisla- 
lature exercising the sovereign power of the State;” and in a 
comparatively recent decision of the Supreme Court of that State 
the same doctrine was reaffirmed in 1878. In the case of Attor- 
ney General v. The Metropolitan R. R. Co.,* it was laid down that 
a license by a municipal corporation, under the statute, to a street 
railroad corporation reasonably to use the highway, is not an 
appropriation of an additional easement in the highway which 
will, without special provision therefor, entitle abutting land- 
owners to compensation, and is constitutional. ‘ The franchise 
granted to a street railroad company,” said Judge Colt in de- 
livering the opinion, “is not a grant of a right of property 
without compensation and an additional easement in the soil 
of the street, nor can such use of the street under proper re- 
strictions be considered as an imposition of an additional servi- 
tude upon the land of the owner. The peculiar privilege given 
is the right, not to acquire land, or an easement in land, but only 
the right, so long as permitted by certain municipal authorities to 
lay tracks in streets already appropriated to the uses of public 
travel for the purpose of facilitating such travel. . . . The location 
of a highway creates a servitude which includes all forms of travel 
not prohibited by law, with the right of the legislature to give to 
municipal or other corporations, or to private individuals, the 
power reasonably to modify or use the same for travel, as public 
convenience and necessity in the application of modern improve- 
ments may from time to time require.” 

In conclusion, the law with reference to steam roads has assumed 
three phases, at different periods. In the first, compensation to 
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adjoining lot-owners was declared to be the rule where roads 
were constructed over public highways ; in the second, it was de- 
clared not to be the rule; and in the third the former doctrine 
was re-established, and compensation to lot-owners awarded. 

But in cases of horse roads, with the exceptions above cited, 
viz., Craig v. The Rochester ¢ Brighton R. R. Co.) and Street 
Railway v. Cumminsville? and in the absence of statutory provis- 
ions governing the subject, adjoining lot-owners have been gen- 
erally held not entitled to compensation upon the construction of 
roads along public highways. 

So that, notwithstanding the adverse decision of the State of 
Ohio (for the case of Craig v. The Rochester § Brighton R. R. 
Co.2 was over-ruled by The People, §c., v. Kerr et al.,* the law 
may be regarded as well settled that land-owners were not ori- 
ginally awarded compensation for the construction of horse roads 
along the streets on which they fronted. 

The case of The People, §c., v. Kerr et al established the 
rule, although the fee of the streets was declared to be in the cor- 
poration of the city of New York in trust for the people of the 
State ; but the cases which followed this ruling, — Henchman et al. 


v. The Paterson Horse R. R. Co.,8 Hobart v. The Milwaukee City 
R. R. Co.,' Attorney General v. Metropolitan R. R. Co.,3—announ- 
ced the doctrine where the fee of the streets was declared to be 
in the adjoining lot-owner subject to the public easement. 


W. H. WHITTAKER. 
Cincinnati, O. 


189 Barb. 494 (1862). 6 Supra. 
214 Ohio St. 523 (1868). 617 N. J. (Eq.) 1864. 


3 Supra. 127 Wis. 194 (1870). 
427 N. Y. 188 (1868). 8125 Mass. 615. 
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Principles of Contract at Law and in Equity ; being a treatise on the general 
principles concerning the validity of agreements, with a special view to the 
comparison of law and equity, and with references to the Indian Contract 
Act, and occasionally to Roman, American, and continental law. By Frep- 
ERICK PotLocK, LL.D., of Lincoln’s Inn, Esq., Barrister-at-Law, late 
Fellow of Trinity College, Cambridge. First American, from the second 
English edition with notes by Gustavus H. Wald of the Cincinnati Bar. 
Cincinnati: Robert Clarke & Co. 1881. 

Tuis treatise, the first English edition of which appeared in 1875, assumes 
to deal only with that part of the law of contracts which concerns their validity. 
The word ‘ validity” found on the titlepage, but likely to escape the attention 
of the careless reader, explains why fully one-half of the topics usually considered 
in general treatises on contract are touched only incidentally in this book. No 
one could infer from the author’s preface that his treatise was so narrow in scope. 

The contents of the book are vaguely indicated by the titles of its twelve 
chapters: ‘‘ Agreement, Proposal, and Acceptance ;” ‘‘Capacity of Parties ;” 
“Form oftContracts ;” “‘ Consideration ;” ‘‘ Persons affected by Contract ;” ‘ Un- 
lawful Agreements ;” ‘‘ Impossible Agreements ;” ‘‘ Mistake ;” ‘‘ Misrepresen- 
tation and Fraud;” “ Right of Rescission ;” ‘‘ Duress and Undue Influence ; ” 
“ Agreements of Imperfect Obligation.” Upon these subjects the author has 
attempted to give, “‘so far as possible, an equal and concurrent view of the doc- 
trines of common law aud of equity.” It is because so much space is devoted to 
equitable doctrines that some topics which one would expect to be briefly dis- 
posed of have developed into unusual prominence. The chapter on “‘ Duress 
and Undue Influence” covers forty-seven pages, of which thirty are occupied by 
the statement of equitable principles. Equity occupies also a prominent place 
in the chapters on “Mistake” and “ Misrepresentation.” The consolidation 
under the Judicature Acts of 1873 and 1875 of the courts of chancery and com- 
mon law, and the application to common-law cases of equitable remedies and 
defences, have rendered this comparative view of law and equity peculiarly 
important to the English lawyer, and will, we think, be considered by the 
profession in this country as the distinguishing and most useful feature of the 
book. 

The author has made copious extracts from the Indian Contract Act of 1872. 
This act consists in the main of the rules of common law, as the Indian Law 
Commissioners understood them, thrown into statutory form. To the student of 
legal science the act is interesting as a partial attempt to codify the common 
law. Frequent allusion is made to other codes. We find (pp. 149, 150) refer- 
ences to “ the projected civil code of New York,” the civil code of Lower Canada, 
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and to the French, Italian, Prussian, Spanish, and Australian codes. In short, 
very little is needed to make the treatise a complete and exhaustive exposition 
of the law upon the subjects treated except a more adequate statement of the 
common law itself. 

Writers are plainly not agreed concerning the proper aim and scope of a legal 
treatise. Some are content to make a well arranged digest of the law as it is. 
Others believe that considerable space can profitably be occupied by the author 
in the expression of his own views of what the law ought to be. Apparently 
Mr. Pollock belongs to the latter class. He criticises the opinions of the courts, 
and submits his own opinions as a substitute therefor with entire freedom. 
We do not find fault with him for this; but, on the other hand, he will hardly 
deny that the prime object of a legal treatise must always be to state in compact 
and systematic form the law as it is, and that no book which is used in part as 
a vehicle for the author’s @ priori speculations can be consulted with safety by 
the practising lawyer if it fail to discriminate sharply between the law as it is 
according to the decisions, and the law as it would be if only the writer could 
make it over to suit himself. An examination of that part of the first chapter 
whicli treats of contracts by correspondence (pp. 11-18) will show that this book 
does not always satisfy these obvious requirements. Is the contract complete when 
the letter of acceptance is posted, or when it comes to the knowledge of the pro- 
poser? The authorities here cited and abstracted seem, by a clear preponderance, 
to hold that the contract is complete when the letter is posted. But the general 
rules laid down by the author concerning the communication of the acceptance 
clearly require, as the editor points out, the adoption of the other view. We 
get no nearer to a categorical answer to the question than this: ‘‘ What is the 
actual state of the law cannot be laid down with much confidence, and we must 
proceed to gather it as best we can from a review of the cases.” The author 
does not gather it, however, but leaves the reader to gather it for himself. 

But, in spite of its faults, the book deserves general commendation. It shows 
conscientious, careful work. There is no evidence of haste in its preparation, and 
as a digest of the parallel doctrines of law and equity upon the subjects consid- 
ered we think it will be well received 'by the profession. It cannot compare 
favorably with works of the first order of merit, like Leake on Contracts or 
Benjamin on Sales; and, on the other hand, it should not be compared with the 
productions of some of our fruitful American authors, which have to be rated by 
their cubic contents. The least useful part of the work is, in our opinion, that 
in which the author evidently takes most satisfaction, — his dissertations upon 
principles and cases. His treatment of the question of railroad time-tables 
(pp. 181, 182) is a sad case of incompetent reasoning. He dissents from the 
view held by the courts that a railroad contracts with every person who demands 
a ticket and tenders the fare to carry that person according to its advertised time- 
tables. “It seems a little odd,” he says, ‘to hold that the proposal of one 
contract operates as the conclusion of another preliminary and auxiliary con- 
tract.” But why odd? A. applies to B. fora policy of insurance. B. concludes 
the preliminary contract to insure by tendering another contract, the policy. Is 
there anything odd about this? Moreover, the editor aptly explains that in the 
ease of the railroad time-table there are not two contracts, but only one, the 
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time-table being but a term in the general contract to carry. In the course of 
this argument the author refers to the case of Cottage Street Church v. Kendall 
(121 Mass. 528) as exposing some fallacy. It is not at all clear to what fallacy 
the author refers, but it is entirely clear that this case cannot help him any in 
his argument. 

The work done by the American editor is unquestionably the best part of the 
present edition. Mr. Wald, though young in the practice of the law, shows 
in every part of his work a well-equipped mind. The American cases added 
have been selected with care, and the editorial comments are well judged and 
always valuable. In too many cases the editor has been compelled to point out 
errors and supply deficiencies in the text. We hope that in his next literary work 
he will write the text himself. The editor does well to retain the paging of the 
second English edition, but has made an unlucky slip in lettering the foot-notes 
without reference to the numbers of the pages. On the same page, according to 
the numbering at the top, there will frequently be found two or more notes 
“(a),” &c. More pains should have been taken to avoid the possibility of con- 
fusion in citation. 

By his inscription of the edition, Mr. Wald pays a fitting tribute to the mem- 
ory of a class-mate in the Harvard Law School, who, without any assumption of 
intellectual superiority, quietly and easily stood at the head of his class. His 
death, hardly a year after graduation, cut short a most promising career. 


The Law of Carriers of Passengers. Illustrated by Leading Cases and Notes. 
By Seymour D. Tuompson. St. Louis: F. H. Thomas & Co. 1880. 
Mr. THompson’s reputation as a law writer is already established, and the 

profession is indebted to him for several excellent books. The extended notes to 
his two volumes of Leading Cases upon the Law of Negligence supply much 
valuable information upon a subject which had previously received attention from 
many writers, and of his other works, that upou the Liability of Stockholders is 
acknowledged to be a thorough treatise upon a narrow but important topic. But 
in our opinion Mr. Thompson is writing somewhat too much and too rapidly. The 
profession is already supplied with standard text-books upon nearly every depart- 
ment of the law; and although these must gradually become antiquated, notwith- 
standing the notes added in new editions, they will continue to be relied upon 
until supplanted by others which surpass them, not only in the presentation, but 
also in the analysis and discussion of the decisions. The great writers, except- 
ing only Story and Chitty, have published the smallest number of books; and 
one absolutely thorough book, perfect in arrangement, and instructive to court 
and bar alike by reason of the freshness of thought which results from special 
study and assimilation, does more to enhance the author's reputation, lasts 
longer, and undoubtedly sells better than many books of the character of that 
before us. 

This book contains leading cases and notes. The author says in the preface 
that he follows the plan of his work on Negligence. In the preface to the latter 
work he says that his aim was to so construct the work that, rejecting the lead- 
ing cases altogether, the notes would still stand as a complete treatise upon the 
subject, and that, if printed in the type ordinarily used in law treatises, the notes, 
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together with the index and table of cases, would make the volumes equally 
large. This is certainly not true of the work under consideration. There are 
here 585 pages, without the index and preliminary matter, and, according to our 
computation, the leading cases, which are accessible to all in the regular reports, 
cover 328 pages, and the notes 257 pages. Of the 328 pages about 11 are 
oceupied by the lists of topics which precede the chapters, but the last-named 
figure fairly represents the space covered by the notes. Admitting that the best 
cases are chosen for publication in full, and disregarding the fact that new lead- 
ing cases upon the subject are likely to appear at any time, the texts, as the 
author calls them, which are supplied by the cases selected as leading, are far 
too long for the somewhat disconnected discourses which follow in the notes. 
Either a smaller book or a larger subject would have been more appropriate. 
Again, the notes are not pleasant reading because of the smallness of the type, 
and as they contain the author’s contributions, they will be more consulted, and 
read with greater care, than the cases, which are in larger type and are in great 
part known to every well-read lawyer. 

Apart from these criticisms, which arise in great measure from our lack of 
faith in books of leading cases, the work has decided merits. The concordance 
of citations, which takes the place of the usual table of cases, shows where a de- 
cision has been followed, and the extent to which its authority has been im- 
pugned. The notes contain clear and intelligible propositions and some good 
suggestions; the field suggested by the title is well covered, and judging by those 
topics which we have had occasion to investigate specially, and by which we have 
tested this work, the authorities upon the subject are fully presented. Upon the 
rights of the passenger with respect to property lost or stolen, the interesting case 
of McKee v. Owen, 15 Mich. 115, in which the court was divided in opinion, 
appears to have escaped the author's notice. 


The Law of National Banks ; containing the National Bank Act, as amended, 
with Forms of Procedure, and notes referring to all decisions reported to Nov. 
1, 1880. By Farin Q. BALL, of the Chicago Bar. Chicago: Callaghan 
& Co. 1881. 


In design and scope this is a simple and unambitious volume. It purports 
to be only “ the law of national banks,” and it is nothing more. Of course it is 
not a treatise; for national banks, as distinguished from any other forms of the 
banking business, do not furnish material for independent discussion, at least in 
a legal aspect. There is not a word said concerning any of the general doctrines 
of banking law, nor, so far as we have observed, is there a case cited which does 
not directly bear upon the peculiar institutions established under our national 
banking act. Cireumscribed within such limitations, it is obvious that the work 
can be nothing more than a hand-book or digest, which in fact it is. A few in- 
troductory pages are neither important nor interesting; at their close the sec- 
tions of the banking act are printed in order, and a digest of all decisions under 
them follow the sections respectively. Care and thoroughness are the prin- 
cipal qualities to be looked for in such a book, and apparently they are to be 
found here. The statements of the points decided are made in rather more full 
shape than is customary in the ordinary digest; they are well expressed, in @ 
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clear intelligible style, giving the impression of conveying fairly and sufficiently 
the pith of the judicial opinion. The arrangement throughout is eminently 
simple and sensible. Altogether, as a mere hand-book of reference and expla- 
nation to be used with the statute, the volume seems excellent. Even the non- 
professional man may venture to use it, and will be able to find with rapidity any 
point which he desires, provided it has been determined in any court, and will 
encounter no difficulty in comprehending accurately the purport of the decision. 
The appended forms are, of course, a convenience to the practitioner, and are in 


very good shape. 


Commentaire sur les Eléments du Droit International et sur THistoire des Pro- 
grés du Droit des Gens de Henry Wheaton, par WiLL1AM Beach LAWRENCE. 
Vol. IV., entitled ‘Etudes sur la Juridiction Consulaire en Pays Chrétiens 
et en Pays non-Chrétiens, et sur Extradition,” par WILLIAM Beacu Law- 
RENCE. Leipzig: F. A. Brockhaus. 1880. 


Tuat Wheaton’s “ Elements” is still the leading text-book in England and 
America on the general subject of which it treats is sufficiently shown by the ab- 
sence of any recent independent treatise, and by the fact that the best contem- 
porary writers use it as a basis on which to build their own structures in the form 
of notes. Mr. Lawrence edited it in 1855 and in 1863, and published the first 
volume of the present edition in 1868. Mr. Dana edited it in 1866, and an 
English edition (Boyd’s) was published in 1878. It has been published in 
French and most of the other European languages, and a Chinese edition was 
published in 1864. That it is an admirable legal classic, and a model of style 
and arrangement, goes without saying; but it is very apparent from the im- 
mense growth in the number and variety of treaties, especially with Oriental 
couutries, and in the complexity of international relations and the cases arising 
therefrom during the generation that has elapsed since it was written, that it 
cannot be long before the subject will be recast and rewritten by some other 
hand. It is, indeed, understood that an eminent American lawyer is now en- 
gaged upon this work. 

A better illustration of the growth of the subject-matter could hardly be 
asked than the volume before us. In Wheaton’s book the subject of consular 
jurisdiction occupied but a page or two, and that of extradition scarcely more. 
Mr. Lawrence’s ‘ Studies ” on these subjects occupy nearly six hundred pages. 
In fact, the volume almost ceases to be even in furm a commentary on Wheaton, 
and takes a very much wider range. We should, perhaps, sufficiently illustrate 
the scope and the discursiveness of Mr. Lawrence's treatise by saying that sev- 
eral pages are given to the subject of civil service reform in the United States, 
and a good many pages to a full, detailed statement of the treaties of San Stefano 
and of Berlin, almost in their entirety, the immediate connection of which with 
the subjects treated is not very apparent. But it is easy to pardon the over- 
loading of a work with general, though irrelevant, information if it contains 
an exhaustive and thorough treatment of the subjects in hand, and this Mr. 
Lawrence’s book does. Its usefulness as a book of reference is seriously impaired 
by the absence of any alphabetical index of subjects, or any list of cases cited, — 
a want which the author would probably have supplied if he had lived to com- 
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plete his commentary, —but the table des matiéres, giving the subjects in the 
order of the pages, is very full, and gives considerable assistance; and as a re- 
pository of historical information, giving in extenso treaties, statutes, and diplo- 
matic memoranda and conventions of all nations from the earliest times to the 
present day on the two subjects treated, these studies will be invaluable for the 
diplomat, the publicist, and the general student. 

The subject of consular jurisdiction — though an important factor in the in- 
fluences which are working constantly and powerfully to break down the barriers 
between the nations and increase the spirit of comity — presents fewer points of 
salient interest than that of extradition, probably from the fact that fewer strictly 
international questions arise under it. The general features of the consul’s juris- 
diction over controversies arising in a foreign country between his compatriots, 
— somewhat limited in Christian countries, practically unlimited in non-Chris- 
tian countries except by appeal in some cases to the courts of their own country, 
— over criminal offences committed by them in non-Christian countries, in the 
certification of documents, and the administration of deceased estates, are 
almost universally recognized by treaty, and are substantially uniform. There 
is one marked and important exception, which is specially noted by Mr. Law- 
rence; namely, that England refuses to derogate in the slightest degree by treaty 
from her own sovereignty in this regard, and reserves to her own common-law 
courts all jurisdiction of controversies arising between masters and crews of for- 
eign vessels, even on the high seas, except in cases where the crown by an order 
in council, always revocable, directs the contrary. The conclusion of a treaty 
covering this point was the subject of diplomatic correspondence in 1873, when 
Secretary Fish represented the great injury to American commerce from the ab- 
sence of consular jurisdiction; but no result was reached. 

Almost the only really open question of law to which Mr. Lawrence calls 
attention in this part of his book is the one discussed but not adjudicated in the 
case of Dainese v. Hale (1 Otto, 13), whether an American consul has jurisdic- 
tion of a controversy between two American citizens, neither of them resident or 
sojourning in the foreign country (Egypt), by reason of the fact that one of them 
has property there which could be attached. 

The accounts of the judicial reforms of 1875 in Egypt, and of the consular 
courts established in China and Japan, are perhaps the most interesting things 
in this part of the book. By the former, three tribunals are established, — at 
Alexandria, Cairo, and Ismatla, — each composed of seven judges, four foreigners 
and three natives, with the power, in commercial cases, of calling in two mer- 
chants, one foreigner and one native, to advise with them in arriving at decisions. 
A court of appeal sits at Alexandria, consisting of eleven judges, four natives and 
seven foreigners; and judgments may be rendered by eight, five foreigners and 
three natives. They have almost exclusive jurisdiction of civil cases between 
natives and foreigners, and the officers of the Egyptian government, and even 
the members of the Khedive’s family, are amenable to their process in contro- 
versies with foreigners. The success of these tribunals is complete and undis- 
puted, and they are so much superior to the Egyptian courts that the natives 
frequently sell claims against their compatriots to Europeans so as to bring the 
cases within the jurisdiction of these international tribunals. 
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We have not space to speak in detail of the Chinese and Japanese consular 
courts, except to call attention to one feature, —that of a jury of five, presided 
over by the cansul, the verdict to be unanimous. They are fully described at 
pp- 233 et seq. 

In his treatise on extradition, Mr. Lawrence claims that all extradition treaties 
made by the United States are contrary to Article V. of the Ainendments of the 
Constitution, requiring that ‘‘ no person shall be held to answer for a capital 
or otherwise infamous crime unless on a presentment or indictment of a grand 
jury, except,” &c. It seems rather late in the day seriously to urge this propo- 
sition, when we consider that the question was fully discussed and decided in 
Robbins’s Case (Wharton’s State Trials, pp. 401, 402), and has been ever since 
accepted as settled. The grounds of the decision seem to us sound and unan- 
swerable, Mr. Lawrence to the contrary notwithstanding, uamely, that the Con- 
stitution applies only to crimes committed within the United States, and that 
extradition is not a “‘ holding to answer,” or putting upon trial, but simply an 
arrest and delivery of the person charged to the country whose laws he has vio- 
lated, to be dealt with according to those laws. Robbins’s case also decided, 
and most justly it seems to us, that even a citizen of the United States who had 
committed a crime coming under extradition laws abroad was not protected 
by the Constitution, unless the treaty expressly exempted him from extradition. 
So strongly imbedded in our law, aud that of all nations, is the priuciple that 
the jurisdiction over crimes is peculiarly local. 

Mr. Lawrence calls attention to the interesting but not altogether creditable 
fact that no treaty concluded by the United States, except the one with Peru, 
provides for the extradition of fraudulent bankrupts, although such provision is 
common in the treaties between other nations. It is not flattering to the amour 
propre of one of the first commercial nations in the world that its soil is the 
chosen and self-made asylum for all the perpetrators of commercial fraud except 
Peruvians, and that our fraudulent bankrupts may spend their savings with im- 
punity the world over except in Peru. It would seem incumbent upon us to 
keep abreast of the most advanced position of civilized natious in dealing with 
one af the worst offences against commercial honor. 

We ean barely allude to Mr. Lawrence’s interesting investigation and discus- 
sion of the vexed and very open question whether a person extradited for one 
offence can be tried for another, and of the contradictory decisions on the subject. 
His conclusions are in favor of giving the greatest possible latitude to the right 
of asylum, and of great strictness in the construction of treaties and in the appli- 
cation of the principle of international courtesy and comity. It is very apparent, 
however, from the facts collected in his book, that the tendency among the 
nations has been growing steadily stronger and more general to look at the 
subject from the point of view of the good of society than from that of the interest 
of the individual, and to vindicate the natural right of every community to get 
its offenders into its own hands and punish them according to the laws they have 
violated for all the offences they have committed against those laws. The con- 
clusion reached upon this subject by the royal commission appointed by the 
British Cabinet in 1877, and presided over by Lord Chief Justice Cockburn, 
given fully by Mr. Lawrence, was that a person extradited could properly be 
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tried for any crime specified in the treaty, or, in the absence of a treaty, for any 
crime for which he was extraditable by the general law of nations, though it be 
not the same crime for which he was extradited. This is the latest and most 
authoritative declaration of principles upon the subject, and has peculiar signifi- 
cance from the fact that England has been a most jealous guardian of the right of 
asylum, and from the eminence of the lawyers and statesmen who constituted the 
commission. 

The author seems to have doubts about the future of international extradition, 
and suggests that its death-blow may come from the abolition of the death 
penalty in some countries and not in others. The force of this suggestion is not 
very apparent when it is considered that murder is almost the only crime punish- 
able with death anywhere, and the interesting statistics given by Mr. Lawrence 
(pp. 489, 490) show that of the extraditious between 1864 and 1870 only sixteen 
per cent were for murder. As the tendency has been steadily to increase the 
category of extradition crimes, this proportion must become less and less with 
time, and the abolition of the death penalty in certain countries, if it had any 
effect, would seem likely merely to diminish this proportion still farther. 

Mr. Lawrence, at the end of his book, gives a number of conclusions which 
he has arrived at on the general subject of extradition, which we have no space 
to touch upon, but which are very interesting and suggestive, even where one 
does not fully accept them as sound. 

The book contains chapters also upon the “‘ Independence of the State as to 
its Judicial Power,” and upon the ‘“ Effect of a Criminal Sentence outside of the 
Territorial Limits within which it is pronounced.” 


A Digest of the Law of Husband and Wife, as established in Maryland. By 
Davin Stewart and Francis K. Carey, of the Baltimore Bar. Balti- 
more: John Murphy & Co. 1881. 


Tuts book is modelled, as the authors intimate in the preface, on the plan of 
Stephen’s ‘* Digest of the Law of Evidence.” The work appears in the main to be 
done in a careful and thorough manner. Very many recent cases are cited, and 
the index is unusually full. The appendix is unnecessarily fragmentary aud ob- 
scure. It would have been better, perhaps, if so much of the appendix as repeats 
the contents of the text had been omitted, and so much as adds to the explanation 
of the law of Maryland had been incorporated in the text. The book has real 
merit, and will prove serviceable to members of the profession having occasion to 
examine the law of husband and wife as established in Maryland. 
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United States Mineral Lands : Laws governing their Occupancy and Disposal, Decisions 
of Federal and State courts in Cases arising thereunder, and Regulations and Rul- 
ings of the Land Department in connection therewith; with Forms, Glossary, and 


Rules of Practice. By Henry N. Copp. Washington, D. C.: Published by the 
. Editor. 1881. 


] 
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The Law of Carriers of Passengers. Illustrated by Leading Cases and Notes. By 
Seymour D. Thompson. St. Louis, Mo.: F. H. Thomas & Co. 1880. 


Reports of Cases argued and determined in the Supreme Court of the State of Kansas. 
A. M. F. Randolph, Reporter. Vol. XXIV., containing cases decided at the July 
Term, 1880, and the January Term, 1881. ‘Topeka, Kansas: George W. Martin, 
Kansas Publishing House. 1881. 

A Treatise on Wills. By Thomas Jarman, Esq. The Fifth American from the Fourth 
English edition. By Melville M. Bigelow, Ph. D. of the Boston Bar. In two 
volumes. Vol. II. Boston: Little, Brown, & Co. 1881. 

The Federal Reporter. Vol. V. Cases argued and determined in the circuit and 
and district courts of the United States. December, 1880 — March, 1881. Peyton 
Boyle, Editor. Saint Paul: West Publishing Company. 1881. 
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GENERAL NOTES. 


Objection to Grand Juror is the title of the following article in The 
Albany Law Journal of April 23, 1881: — 


“The question whether the personal incompetency of a grand juror can be taken ad- 
vantage of after indictment found is much mooted. In the affirmative are Alabama, 
Virginia, Maine, New Hampshire, Vermont, North Carolina, New Jersey, Tennessee, 
Georgia, Mississippi, Texas, Arkansas, Nebraska, and Rhode Island. In the negative, 
Massachusetts, New York, Indiana, Pennsylvania, Minnesota. But it is almost univer- 
sally held that the objection must be raised before general issue, either on motion to 
quash or by plea in abatement. State v. Easter, 30 Ohio St. 542; s. c. 27 Am. Rep. 
478; Whart. Cr. Pl. § 350, &. Thus, in State v. Easter, supra, it was held not a good 
plea to an indictment for murder that one of the grand jury which found the indictment 
was a nephew of the murdered man. This case contains a learned review of the author- 
ities, but does not decide the question whether the objection would be good after indict- 
ment and before general issue. 

“In Wallace v. State, 2 Lea, 29, among recent cases, it was held that objections to the 
manner of selection and appointment of a grand jury can only be taken by plea in abate- 
ment ; and in Reich v. State, 53 Ga. 73; 8. c. 21 Am. Rep. 265, it was held that it is a 
good plea in abatement that one of the grand jurors was an alien ; and so that the venire 
summoning the grand jury was not sealed. State v. Flemming, 66 Me. 142; 8. c. 22 
Am. Rep. 552. 

“ The most recent reported decision on this point is State v. Davis, 12 R. 1. 492, hold- 
ing that an objection to a grand juror for want of the statutory qualifications may be 
raised by plea of abatement. The court in this well-considered case observe: ‘The 
Attorney-General contends that the objection comes too late after the jury has been im- 
panelled and sworn. He cites cases which hold that such is the rule: Commonwealth v. 
Smith, 9 Mass. 107, 110; Commonwealth v. Gee, 6 Cush. 174; People v. Jewett, 3 Wend. 
314, 321; at least if the accused has previously been held to answer: People v. Beatty, 
14 Cal. 566. Other cases hold that the objection may be taken by plea in abatement. 
State v. Rockafellow, 6 N. J. Law, 332; Commonwealth vy. Cherry, 2 Va. Cas. 20; Stanley 
v. State, 16 Tex. 557; State v. Middleton, 5 Port. 484; Barney v. State, 12 8. & Marsh. 
68; State v. Duncan, 6 Yerg.271; Doyle v. State, 17 Ohio, 222 ; Huling v. State, id. 583 ; 

Kitrol vy. State, 9 Fla. 9. We think these latter cases rest on the stronger reasons. It 
is certainly not reasonable to require a person, who has not been held to answer, to ob- 
ject to the juror before he is impanelled ; for he may be on the other side of the globe, 
or he may have no reason to suppose he is going Yo be indicted, being guiltless. And 
even if a person has been held to answer, he may be in prison, or sick at home, or if in 
court, he may be ignorant, without fault, of the disqualification of the juror until after 
he has been sworn. Indeed, a person may be indicted for an offence committed pending 
the inquest. Moreover, the action of the grand jury is ex parte and preliminary, and it 
is contrary to principle to hold that a person shall forfeit his rights by not intervening 
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in a proceeding to which he is not a party. No English case has been cited, but English 
treatises of authority recognize the plea, 2 Hale P. C. 155; 3 Bacon Abr., Juries, A; 
1 Chitty Crim. Law, 309. The statute 11 Henry 1V.c¢. 9, which has been referred to 
as the source of the English rule, is deemed to be declaratory of the common law. State 
y. Foster, 9 Tex. 65; Commonwealth v. Cherry, 2 Va. Cas. 20.’ 

“ But this doctrine seems to be restricted to cases of want of statutory qualifications. 
Thus, it has been held that the expression of an adverse opinion will not disqualify. In 
a very recent case, State y. Hamlin, to appear in 47 Conn., it was held that any objection 
to the competency of a grand juror, on account of his previous expression of opinion that 
the accused is guilty, must be taken before the grand jury is sworn. The court, in sub- 
stance, said : — 

“The expression of an opinion that an accused person is guilty, by a grand juror 
before he was sworn, appears never to have been a ground of challenge in the English 
courts. Some respectable authorities in this country hold that it is, but these generally 
hold that the exception must be taken before the grand jury is sworn. The common law 
requires grand jurors to be good and lawful freeholders and inhabitants of the county, 
and where that law prevails a disqualified grand juror may be challenged before indict- 
ment found. 3 Bacon Abr., Juries, A; 1 Chitty Crim. Law, 309; U.S. v. Williams, 
1 Dill. 492. In People v. Jewett, 3 Wend. 314, it is said: “There are causes of chal- 
lenge to grand jurors, and these may be urged by those accused, whether in prison or 
out on recognizance; and it is even said that a person wholly disinterested may, as 
amicus curie, suggest that a grand juror is disqualified. But such objection, to be avail- 
ing, must be made previous to the juror’s being impanelled and sworn.” In the case of 
U.S. v. Burr, before the Circuit Court of the United States at Richmond, Va., the 
prisoner was allowed to challenge grand jurors on the ground that they had formed and 
expressed opinions of the prisoner’s guilt. But the challenges were made before the 
grand jury was impanelled and sworn. Burr’s Trial, by Robertson, 38. In Tucker’s Case, 
8 Mass., the court said that Burr’s Case was solitary in allowing challenges to grand 
jurors, and a juror objected to by the amicus curie was sworn. In Commonwealth v. 
Smith, 9 Mass. 107, it was held that objections to the personal qualifications of a grand 

juror, or to the legality of the returns, cannot affect any indictments found by the jury 
after they have been received by the court and filed. In Musick v. People, 40 Ill. 268, 
it was held that if an expression of opinion by a grand juror were a ground of challenge, 
the objection must be taken before the juror is sworn. In Indiana, a person under pros- 
ecution for crime, and in custody or on bail, may challenge for good cause any person 
returned or placed on the grand jury. Hudson v. State, 1 Blackf. 317 ; Jones v. State, 
2 id. 475 ; State v. Herndon, 5 id. 75; Hardin v. State, 22 Ind. 347; Mershom v. State, 
51 id. 14. In Hardin vy. State the court say that “‘ No doubt challenges to the polls may 
be made where any of the jurors have not the necessary qualifications. These chal- 
lenges, however, must be made before the jury are sworn and charged.” In Pennsyl- 
vania the defendants in the case of Commonwealth v. Clark, 2 Browne, 325, being in jail 
on a charge of homicide, were allowed to challenge grand jurors for favor before the 
grand jury were sworn. In New Jersey the court, in the case of the State v. Rockafellow, 
1 Halst. 332, held that it was a good plea in abatement to an indictment for rape that 
one of the grand jurors by whom the bill was found was not a freeholder, as required by 
the statutes of that State. In State v. Richey, 5 Halst.,a plea in abatement of the in- 
dictment, that two of the grand jurors who found it had expressed an opinion before 
they were sworn, was not sustained. See also U. S. v. White, 5 Cr. C. C. 457; Boying- 
ton v. State, 2 Port. 100; State v. Easton, 30 Ohio St. 542; s. c. 27 Am. Rep. 478. Ifa 
disqualification discovered after indictment found can be taken advantage of, it must be 
one that is pronounced such by the common law, or by the statute (if it be a matter of 
statute), and one that absolutely disqualifies, as alienage or the want of a freehold.’ 
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“In a very recent New Jersey case, unreported, we understand it has been held that 
the array of the grand jury cannot be challenged for favor after indictment found. 

“In the case of Commonwealth vy. Moran, Massachusetts Supreme Court, January, 
1881, the defendant filed a special plea, alleging that the grand jury which found the in. 
dictment was not drawn and summoned according to law. The plea was entertained, 
although it was held unmeritorious, the court remarking that there was no question of 
identity or qualifications. This would seem to indicate that the want of qualifications 
can now be raised in Massachusetts by special plea.” 


NOTES OF EXCHANGES. 


The Journal of Jurisprudence and Scottish Law Magazine, Edinburgh, 
April, 1881. 


A General Outline of University Legal Education, and of the Organi- 
zation of the Faculty of Law. By &. M. 


The Law Times, London, April 2, 1881. 

“Mr. E. E. Kay, Q.C., who has been appointed to fill the vacancy in the 
Chancery Division of the High Court of Justice, caused by the resignation of 
Vice-Chancellor Malins, was sworn in before the Lord Chancellor. . . . The 
new judge will have to take his turn in going on circuit, and will be styled Mr. 
Justice, and not Vice-Chancellor, Kay.” 


“ The three last appointments to the bench have been non-political, — Mr. 
Justice Cave and Mr. Justice Kay have not been politicians at all; Mr. Justice 
Mathew was a candidate for an Irish borough, but his polities were rather color- 
less. That they should, under these circumstances, have been raised to the 
bench must be a mortification to members of the bar who have spent many 


thousands in contests and petitions, and whose prospects of promotion are at 
present very slight.” 


“Salvage of Specie. [The Longford, Adm. D. Feb. 17, 1881, Law Times 
Reports, n. 8. 254.]—No maxim perhaps is more frequently insisted on than that 
which forbids a judge to decide more than is necessary for the case in hand. At 
the same time none is more difficult to adhere to, and the judgments even of our best 
judges abound in obiter dicta. A curious instance of this arose a few days ago in the 
Admiralty Division in the case of the Longford. This vessel had the misfortune to get 
into a collision in the river Mersey, and, being obliged to accept assistance, was subse- 
quently sued for salvage services rendered. At the time of the services she had on board 
a clerk of the Bank of Ireland with £50,000 in specie in his possession, and its owners 
contended at the trial that as, even if the ship had sunk at once before the arrival of as- 
sistance, the gold could have been easily recovered by divers, it ought not to contribute 
to the salvage award in the same proportion as the ship and the rest of the cargo. 

“ The earliest reported case of this character is The Jonge Bastiaan, 5 C. Rob. 322, 
which was decided in 1804. In that case there was first an unsuccessful attempt to salve 
the vessel by a single smack, at the end of which the master left the vessel in the smack, 
taking with him a quantity of bullion, and a second successful attempt by six smacks, 
At the trial it was contended that the bullion should not contribute, but Sir W. Scott 
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(Lord Stowell) overruled the objection. The next reported case in which the principle 
of making separate allotments on the ship and on the cargo seems to have been dis- 
cussed is The Vesta, 2 Hagg. 193, which came before Sir C. Robinson in 1828, and 
there that learned judge distinctly says : ‘The principle of giving specific proportions of 
the property saved is an inconvenient rule in itself,’ and ‘I do not approve the distine- 
tion ;’ and he gives as his grounds ‘ that the difference of danger to which the property 
is exposed would be a most difficult criterion to be applied in most cases,’ and that ‘ to 
uphold such a notion would lead to preferences in saving one part of a cargo before 
another” It is true that in this case no part of the cargo was silver or bullion, but it 
cannot be said that the subject was not present to his mind, for in the course of his 
judgment he incidentally remarks : ‘ Suppose, for instance, a casket of jewels on board 
which might be saved with great facility; it could not be contended that the salvors 
would only be entitled toa small gratuity for carrying it on shore.’ This being the 
state of the law on the subject, the case of The Emma, 2 W. Rob. 319, a timber-laden 
vessel, came befure Dr. Lushington for decision in 1844, and it is in the judgment de- 
livered in that case that the dictum occurs which was the sole ground of the contention 
just raised by the owners of the specie in the case of The Longford, and overruled by Sir 
R. Phillimore: ‘The ordinary usage,’ says Dr. Lushington, ‘is to take the whole 
value of the ship and cargo, and assess the amount of the remuneration on the whole, 
each paying its due proportion. I am not aware, excepting in the instance of silver or 
bullion, that any distinction has ever been taken, or that parties have been permitted 
to aver that the services were of greater importance to the ship than to the cargo, and 
therefore that the ship should bear the lesser burden, or vice versa. Such a distinction, 
if acknowledged, would in many cases lead to intricate litigation and to questions of great 
nicety, which it would be exceedingly difficult to adjust. With respect to silver and bul- 
lion it is true that a distinction is wisely and properly permitted, and this upon the 
consideration that it is more easily rescued and preserved than more bulky articles of 
merchandise.’ This is perhaps one of the most arbitrary dicta ever promulgated. No 
foundation for the rule is to be found of prior date, and Sir R. Phillimore disposed of it 
in very few words. ‘The attention of the court,’ said the learned judge, ‘has been 
drawn to other cases, especially to the case of The Jonge Bastiaan, ubi sup., from which 
it is clear that if any such rule as that referred to existed it would have been mentioned. 
With regard to specie it is like any other cargo.’ 

“ This decision has removed a difficulty felt by all the writers of text-books (Parsons 
II. 295 ; Pritch. Dig. II. 796) who have noticed the point, whose only course has been to 
place the conflicting decisions side by side and leave the matter in doubt. 

“Tt has further brought the English law into conformity with the American, a de- 
sirable thing from an international point of view. The T. P. Leathers, 1 Newb. Adm. 
421; Warder v. La Belle Creole, 1 Peters Adm. 46; Marvinon Wreck and Salvage, 174. 

“Tt has, thirdly, brought the rule in salvage cases into conformity with both the Eng- 
lish and American rule in cases of general average. No valid distinction can be drawn 
between the two cases, and in the latter no doubt has ever rested onthe point. From 
Magens and Emerigon to Chief Justice Best (Brown v. Stapy/ton, 4 Bing. 119) all concur 
in the principle that all cargo put on board for the purposes of commerce, however light 
its weight and considerable its value, — gold, silver, or jewels, — must contribute to general 
average losses for its full value, and a doubt has even been raised as to whether the valu- 
ables of passengers not actually carried about their persons are not liable to contribu- 
tion.” 

Ibid., April 16, 1881. 

Wills of Lawyers.— The will of the late Mr. Baron Cleasby is another 
instance of the fatality which seems to attend the wills of eminent judges and 
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lawyers. The testator, it appears, had only given the trustees power to retain 
** securities,” which it was considered would not extend to certain investments 
of the testator. It is certainly most strange how exceedingly unfortunate law- 
yers have been in their testamentary dispositions. Mr. Serjeant Hill’s will was 
so confused that, but for the respect due to the learned serjeant, it might not 
unreasonably have been declared void for uncertainty. The will of Sir Samuel 
Romilly was badly drawn. The wills of Chief Baron Thomson, Chief Justice 
Holt, Chief Justice Eyre, Serjeant Maynard, Baron Wood, Mr. Justice Vaughan, 
Francis Vesey, Jr., Mr. Preston, the eminent conveyancer, and Lord Chancellor 
Westbury, all became the subject of Chancery proceedings. Chief Justice 
Saunders made a devise which puzzled his executors, who were all excellent 
lawyers. The will of Bradley, an eminent conveyancer, was set aside for un- 
certainty. The difficulty which arose from the loss of Lord St. Leonards’ will is 
too recent to have been forgotten. But probably the most glaring mistake was 


made by alate master in chancery, who directed the proceeds of his estate to be 
invested in consols in his own name. 


The American Law Register, Philadelphia, Pa., March, 1881. 


Contempt of Court (continued in April-February number), by Charles 
Chauncey, cites English and American eases. 


Corporation. — Forged Transfer of Stock. — Note by Edmund H. Ben- 
nett cites English and American cases. 


Conflict between Federal and State Jurisdictions. — Replevin in State 
Court for Property seized on Execution under Process of Federal Court. 
— Note by M. D. E. cites American cases. 


Restriction upon Alienation. —Sale of Life Tenant’s Interest by 
Creditors. — Note by Henry Wade Rogers cites English and American cases. 


Ibid., April, 1881. 


The Constitutional Foundation of War Claims for Property, by Wil- 
liam B. King, cites English and American cases. 


Contract of “Sale or Return.” — Death of Horse during Trial, without 


Fault of Vendee. — Note by Edmund H. Bennett cites English and American 
cases. 


Carriers of Passengers. — Duty to observe Utmost Caution. — Liable 
for Negligence of Servants of Sleeping-car Company. — A note by John 
D. Lawson cites English and American cases, and concludes as follows : —- 


“A carrier is responsible for injuries received by a passenger in the course of his 
transportation, which might have been avoided or guarded against by the exercise on his 
part of extraordinary vigilance, aided by the highest skill. This vigilance and skill is 
demanded of him as to all the agencies or means employed by him in the transportation 
of the passenger. If, in order to perform his engagement with the passenger, he is obliged 
to rely on others, it does not change his liability that he is not able to direct or control 
them. Nocontract or agreement between the contracting carrier and another carrier, 
unknown or unassented to by the passenger, can oblige the latter to resort for his rem- 
edy to any other carrier than the one with whom his contract for carriage was made.” 
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Costs. — Solicitor who is Party to a Suit entitled to the Usual Allow- 
ances for his Services. — Note by John H. Stewart cites a large number of 
English and American cases upon the rights of attorneys. 


Southern Law Review, St. Louis, Mo., April-May, 1881. 
The Power of Usage and Custom to control or alter Rules of Law, by 
John D. Lawson, cites many English and American cases. 


Breach of Promise, by James Schouler, cites English and American cases. 


Married Women’s Statutes— Wife's Real Estate, by Thomas W. 
Peirce, cites English and American cases. 


Frauds in Chattel Mortgages, by Leonard A. Jones, cites many English 
and American cases. 


The Kentucky Law Reporter, Frankfort, Ky., March, 1881. 


Mandatory and Directory Statutes cites English and many American 
cases. 


The American Law Record, Cincinnati, Ohio, April, 1881. 

The Southern Boundary of Ohio, — III. Jurisdiction of the Courts of 
Ohio on the Ohio River, by Frank M. Coppock, cites American cases, and 
states objections to a concurrent jurisdiction of the courts of two States. 
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STATE COURTS. 


CONNECTICUT. 


Tax. — Personal Property of Non-resident.— Levy. — Municipal Corpo- 
ration. — Selectmen. — Assumpsit. — Trespass. — The plaintiff, who resided in 
New York, but had a summer residence in Connecticut, handed in an assessment list to 
the town wherein he resided in this State, to which the assessors added certain other per- 
sonal property, and gave him notice of the addition. He refused to pay, and the collector 
levied upon and sold the property in suit. Ze/d, that the plaintiff’s personal property was 
not taxable in this State ; that in voluntarily placing certain personal property in his list 
he had not impliedly consented that other personal property owned by him should be added 
to the list; that tlre selectmen were not liable in trespass, but that the town was liable in 
assumpsit for any illegal portion of the tax which plaintiff had been compelled to pay. 
Phelps vy. Thurston. Supreme Court of Errors. To appear in 47 Conn. 


Contributory Negligence. — Omitting Piles to protect Toll-bridge from 
Vessels. — The owners of a toll-bridge, as against vessels passing through, are only 
obliged to use ordinary care in protecting the piers of the bridge from injury by vessels ; 
they are not obliged to use piles as a protection from vessels using the bridge. Toll- 
bridge Co. v. Langrell. Supreme Court of Errors. To appear in 47 Conn. 
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Jurisdiction over a Judgment after the Term.— A court cannot at a later 
term set aside a judgment rendered at a former term, or substitute for it a new judgment. 
A court has control over its judgments only during the term in which they are rendered. 
Hall y. Paine. Supreme Court of Errors. To appear in 47 Conn. 


ILLINOIS. 


Statute of Frauds.— Specific Performance of Verbal Contract. —Sale 
of Land. — Payment of Rent to Vendor. — (//ead-note.) — Where a father con- 
tracts to sell to his son a tract of land for past services after the son’s majority, and itis a 
part of the contract that the son shall pay his father rent during the life of the latter, after 
which the title is to become absolute, and the father is to pay the taxes until his death, 
the payment of rent by the son will not make him a tenant of the father, and such facts 
will not defeat the contract of sale. 

Where a son makes payment of the purchase-money of land by four or five years’ 
labor which he rendered to his father after he was of age, followed by an actual posses- 
sion of the premises, and the making of lasting and valuable improvements thereon, 
under and in pursuance of a verbal contract with his father to convey the title, to take 
effect at the father’s death, a court of equity will decree a specific performance of the 
contract when these facts are clearly shown, and these facts will take the contract out of 
the Statute of Frauds. McDowell vy. Lucas. Supreme Court. Feb. 3, 1881. Illinois 
Reports, advance sheets, vol. xcvii. p. 489. 


IOWA. 


Slander. — Fraud.— False Pretences.— Pleading. — In an action for slander 
charging that the slanderous words were spoken with an intent to charge and did charge 


plaintitf with a criminal offence, it is proper to deny that they were, in fact, spoken with 
such intent or charged such offence. Defendant charged plaintiff with “ bearing down” 
the scales when defendant’s stock was weighed, and “lifting up” when plaintiff’s was 
weighed. He/d, not to charge the offence of using false pretences, unless it charged that 
plaintiff was weigh-master and had charge of the weighing. Charge of bearing down 
when defendant’s stock was weighed, being an act of wanton mischief, and no benefit to 
plaintiff, held, not a charge of fraud. Wilkin vy. Tharp. Supreme Court. April 6, 1881. 
— The Northwestern Reporter, St. Paul, Minn., April 23, 1881. 


MAINE. 


Will. —Life-estate.— Devise or Bequest with Power of Disposition 
and Remainder over. — A devise or bequest of an estate with a power of disposition, 
with remainder over, creates a life-estate only. Stuart v. Walker. Supreme Judicial 


Court. Decided March 9, 1881. Opinion in The Reporter, Boston, Mass., April 20, 
1881, 


Admissions of Record. — Judgment by Default as Evidence of Partner- 
ship. — When judgments, rendered upon default, are offered in evidence to show the 
fact of partnership of the defendants, they do not, as to that fact, have the effect of judg- 
ments, but are received only as admissions of record ; and it is competent for the defend- 
ants to state in explanation all the circumstances under which the admissions were made. 
Parks y. Mosher. Supreme Judicial Court. To appear in 71 Me. 


MASSACHUSETTS. 


Contract by National Bank. —Rate of Interest illegal under U. S. Law. — 
Action to recover the balance due on a promissory note. The defendants tried to avoid 
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their liability by reason of an alleged illegal transaction, whereby the plaintiff had re- 
ceived a greater rate of interest than that provided by law, contending that, by receiving 
a greater rate of interest than six per cent, the plaintiff had forfeited the entire interest, 
which had been paid together with all the interest the note would otherwise have carried. 
Hed, that the taking of interest at a rate in excess of six per cent was in violation of a 
law of the United States, which is in force in this State as well as in New Hampshire, so 
far as relates to contracts made by national banks existing in New Hampshire. When 
a bank takes interest in excess of the legal rate, it violates the law of the United States 
and not the law of the State ; and the consequences are those provided by the law of the 
United States, and not those provided by the State law. First Nationai Bank of Peter- 
boro’ v. Childs. Supreme Judicial Court. Decided April, 1881.— The Springfield Re- 
publican, Springfield, Mass., April 25, 1881. 


Mortgage of After-acquired Property. — Mortgagee’s taking Possession. 
— Preference.— A mortgagee, by taking possession of after-acquired property which 
the mortgage purports to convey to him, of his own motion and without any suggestion 
from the mortgagor, and before any attachment, alienation, or assignment for the benefit 
of creditors takes place, avails himself of a right given to him when the mortgage was 
delivered, and does not accept a preference. Chase v. Denny. Supreme Judicial Court. 
Decided April 6, 1881. — The Springfield Republican, Springfield, Mass., April 18, 1881. 


Sale. — Delivery. — Where the vendor has carried goods and left them at the place 
agreed upon between himself and the vendee, and is to do nothing more in reference to 
them, and the vendee goes to the goods at such place and exercises some acts of control 
over them before they are attached, it is evidence tending to prove a delivery before the 
attachment. Washburn Iron Co. v. Russell. Supreme Judicial Court. Rescript filed 
April 6, 1881. MS. opinion. 


New Mortgage for Erroneous Mortgage. — Priority of Intervening Mort- 
gage. — ( Head-note.) — If A. takes a mortgage trom B. which is erroneously antedated 
several years, and afterwards, to cure the defect, takes a second mortgage on the same 
property from B. to secure the same debt, discharging the first mortgage on the record, 
and surrendering the mortgage note, he cannot enforce his second mortgage against C., 
who, in good faith, has taken an intervening mortgage, which has been duly recorded, 
although A. supposed this second mortgage would not be affected by the prior mortgage 
to C. Heshould have applied to have his first mortgage restored, and the record dis- 
charge thereof vacated. Childs v. Stoddard. Supreme Judicial Court. Opinion in 
The Reporter, Boston, Mass., April 6, 1881. 


Executor and Administrator.— Negligence of one Executor. — Sepa- 
rate Bonds. — (/Head-note.) — Merely permitting a co-executor to possess the assets 
does not render the other executor liable for the receipts. So, where two co-executors 
gave a joint release of a mortgage, but the proceeds thereof were received and appro- 
priated by one without the knowledge of the other, the other is not liable, as for negli- 
gence, on his separate official bond. The joint receipt and release is only presumptive 
evidence that the money came into the possession of both, and may be rebutted by proof 
that it was in fact received by one, and that the other joined only as matter of form. 
McKim v. Auwbach. Supreme Judicial Court. Decided March, 1881. Opinion in The 
Reporter, Boston, Mass., April 27, 1881. 


MICHIGAN. 
Common Carrier.— Boom Company. — (Head-note.) — A boom company, en- 
gaged in the business of driving and booming logs, is not strictly a common carrier, nor 
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is it subject to the common-law liabilities of carriers. Mann v. White River Log §- Boom- 
ing Co. Supreme Court. April 13,1881. — The Northwestern Reporter, St. Paul, Minn., 
April 23, 1881. 


Dissolution of Partnership.— Payments by one Partner.— Statute of 
Limitations. — (/ead-note.) — Where, after the dissolution of a partnership, payments 
were made at various times by one of the partners upon a debt of the firm, — //eld, that 
if the creditor knew, or had reason to believe, a dissolution had taken place, the payments 
made would not prevent the partner who had not made them from availing himself of the 
Statute of Limitations, which, but for the payments, barred the claim. Gates v. Fisk. 


Supreme Court. April 13, 1881.— Zhe Northwestern Reporter, St. Paul, Minn., April 
23, 1881. 


NEBRASKA. 


Common Carrier. — Rules about Passengers on Freight-trains. — Expul- 
sion of Passenger. — ( Head-note.) — A railroad company has the power to make, and 
in a reasonable manner to enforce, a rule or regulation to carry passengers on its freight- 
trains, either not at all, or only upon the condition that they provide themselves with 
tickets. 

In the enforcement of such regulation previous notice thereof must be given. It is 
not, however, required of a railroad company to bring home to a passenger actual notice 
of the regulation before the train leaves the station where he entered the car, to justify 
his expulsion therefrom for want of a ticket at any other than a regular stopping-place. 
All that is required is that a suitable general notice to the public be given for such length 
of time before the regulation is put into operation as to make it reasonably certain that 
all passengers in the exercise of due diligence must become aware of its existence. And 


the right of expulsion for non-compliance with such regulation by a passenger may be 
exercised after leaving the station, at any suitable place, under all the circumstances of 
the particular case. B. & M. R. R. vy. Rose. Supreme Court. March 26, 1881. — The 
Northwestern Reporter, St. Paul, Minn., April 23, 1881. 


NEW HAMPSHIRE. 


Taxes. — Unconstitutionality of Act taxing Railroad Expressmen. — This 
case raised the question of the constitutionality of chapter 63 of the General Laws, by the 
terms of which every railroad expressman is required to pay annually to the State, for a 
license, either two per cent of the gross receipts of his business, or five dollars per mile. 
Held, that this act was unconstitutional, on the ground that the practical operation and 
effect of such an assessment, irrespective of the particular form in which it might be im- 
posed, would be to levy a tax on the property of certain individuals or corporations from 
which all others are exempt, so as to throw ona particular class a disproportionate 
share of the burdens of raising money for public purposes, without any equivalent bene- 
fit. State v. United States § Canada Express Co. Supreme Court. Decided March 18, 
1881. Printed opinion. 


NEW YORK. 


Liability of Partners. — Actual Notice of Dissolution. — (//ead-note.) — A 
retiring partner who fails to give actual notice of dissolution to previous dealers with the 
firm is liable to such dealers receiving no notice of dissolution, upon all contracts made 
in the name of the old firm by the remaining partners. 

A bank, with whom an account had been kept in the ordinary way by the old firm, is 
a dealer within the rule stated, and the retiring partner is liable upon notes afterwards 
made or indorsed by the remaining partners in the name of the old firm and discounted 
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by the bank, unless the retiring partner can show that such bank received notice of dis- 
solution, and the burden is upon the retiring partner to affirmatively show this. The 
National Shoe & Leather Bank vy. Herz. New York Supreme Court. March 11, 1881. 
— The New York Weekly Digest, New York, N. Y., April 29, 1881. 


Negligence. — Ferry Company. — Child falls through Railing. — Ferry com- 
panies are bound to provide suitable and safe accommodations for the landing of pas- 
sengers by their boats, and are bound to use the strictest diligence ; but they are not 
bound to so provide for the safety of passengers that they shall encounter no possible 
danger and meet with no casualty in the use of the appliances provided. 

Plaintiff's intestate, a child, in passing from one of defendant’s boats, became startled 
by the noise of other children, stumbled over the side of the bridge and fell through an 
opening in the railing into the water and was drowned. edd, that as defendant had no 
reason to apprehend such an accident, and had made arrangements such as experience 
up to that time had shown to be safe and suitable, it was not chargeable with negligence. 
Loftus y. The Union Ferry Co. Court of Appeals. March 8, 1881.— The New York 
Weekly Digest, New York, N. Y., April 29, 1881. 


Verdict. — Right of Juror to dissent. — The right of a juror to dissent from a 
verdict to which he had before agreed is not lost until the verdict has been recorded. 

On the rendition of a verdict one of the jurors, upon being polled, responded that he 
was not satisfied with the verdict. The court asked the juror if he had not agreed to the 
verdict, and he answered that he had, whereupon the court, under objection, directed the 
verdict to be entered. Held, error. Weeks y. Hart. Supreme Court. Decided Febru- 
ary, 1881.— The New York Weekly Digest, New York, N. Y., April 22, 1881. 


Negligence of Depositor. — Liability of Bank. — Forged Check. — A bank 
cannot pay out the money of a depositor on forged checks and debit them to his account. 

When forged checks have been paid and charged by a bank in the account and re- 
turned to the depositor, he is under no duty to the bank so to examine his accounts that 
it will necessarily lead to the discovery of the fraud. If he examines the vouchers per- 
sonally and is deceived by the skilful character of the forgery, his omission to discover it 
will not shift the loss upon him. He is only obliged to use ordinary care in making the 
examination, and if he does so the bank cannot complain, even if the forgeries are not 
discovered until it is too late to retrieve its position or reclaim from the forger. Frank 
v. The Chemical National Bank. Court of Appeals. March 1, 1881.— The New York 
Weekly Digest, New York, N. Y¥., April 22, 1881. 


PENNSYLVANIA. 


Contract.—Gambling in Stock.— A contract to purchase shares of stock 
without the intention to deliver or receive them is a gambling contract. Smith v. Thomas. 
Supreme Court. March 7, 1881.— The Legal Intelligencer, Philadelphia, Pa., March 25, 
1881. 


Contract with Infant for Gambling in Stock. — Agent. — Transactions in 
stocks by way of margins, settlement of differences, and payment of the gain and loss 
without the intention to deliver the stocks, are mere wagers, and cannot be sustained. 
Money received by a stock-broker from a minor, to carry on such transactions, may be 
recovered back from such stock-broker. Such a contract is void ab initio. The stock- 
broker is not the agent of the minor, but is the party with whom the minor made the 
alleged contract. Ruchizky v. De Haven. Supreme Court. Feb, 28, 1881. — The Legal 
Intelligencer, Philadelphia, Pa., March 25, 1881. 
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Contract. — Subscription for building Railroad. — Withdrawing Name. 
— One Greer undertook to obtain subscriptions to secure the building of a certain rail- 
road; he took the subscription-book, was active in obtaining subscriptions, subscribed 
himself, persuaded others to subscribe, and kept the book about six months ; he cut out 
his own name before he returned the book, because of a difference respecting payment 
for his services between himself and the agent of the company, from whom he had ob- 
tained the book. Held, that he had perfected a contract with the railroad company, and 
was just as much bound to pay as though he had left his name on the book. Greer y, 
The Chartiers Railway Company. Supreme Court. Jan. 3, 1881.— The Legal Intelli- 
gencer, Philadelphia, Pa., April 25, 1881. 


RHODE ISLAND. 


Corporation. — Ultra Vires.— Lease of Railroad. — ( Head-note.) —The H.,, 
P., & F. R. R. Co., a Rhode Island corporation, executed, in 1863, an agreement and lease 
to the B., H., & E. R. R. Co., a Connecticut corporation, whereby all the property and 
business of the former was transferred, in perpetuum, to the latter, the stockholders of the 
former to be remunerated by receiving stock in the latter, or by receiving a fixed price 
per share in money. ‘This transfer was ratified by the legislature of Rhode Island in 
1865. In 1866 the B., H., & E. R. R. Co. mortgaged its road. It subsequently became 
bankrupt and was dissolved by a decree in Connecticut in 1873, The mortgagees fore- 
closed by equity proceedings in Rhode Island in 1875, and formed the N. Y. & N. E. 
R. R. Co., into whose possession the road passed by deeds from the mortgage trustees and 
from the assignees of the B., H., & E. R. R. Co. 

In December, 1875, certain stockholders of the H., P., & F. R. R. Co. filed in Rhode 
Island a bill in equity to set aside the agreement and lease to the B., H., & E. R. R. Co., 
and to redeem the H., P.,& F. R. R. from the mortgages executed by the B., H., & E. 


R. R. Co., alleging that the agreement and lease were ultra vires, that they were obtained 
by fraud, and that they were subject to certain conditions precedent, which had not been 
fulfilled. 

Held, that the agreement and lease were ultra vires and violated the rights of the dis- 
senting minority of the stockholders of the H., P.,& F. R. R. Co. Boston § Providence 
Railroad vy. New York § New England Railroad. Supreme Court. To appear in 13 
Rhode Island Reports. 


Partnership. — Contract for Loan for Percentage of Profits. — (Head-note.) 
— An agreement to lend money for carrying on a business, the lender to receive a certain 
percentage of the profits, and to make an additional loan if the lender approved of the 
management of the business, for which a percentage of the profits were to be paid in re- 
turn, though the accounts were to be open to the lender’s inspection, is that for a loan, 
not a partnership. Boston § Colorado Smelting Co.v. Smith. Supreme Court. Opinion 
in The Reporter, Boston, Mass., April 13, 1881. 


VERMONT. 


Discharge of Mortgage by Mortgagee after Equitable Assignment to 
another. — Subsequent Mortgage. — If the mortgagee, while the notes are in the 
hands of the assignee, cancels the mortgage on receiving payment from the mortgagor, 
who then makes conveyance or a new mortgage to another person who acts in good faith 
and in ignorance of the fuct that the original mortgage had not been paid to the proper 
party, such purchaser or subsequent mortgagee has the better title. Such subsequent 
purchaser or mortgagee is not bound to take notice of an assignment by transfer of the 
notes alone. The assignee of the notes can easily protect himself by requiring an as 
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signment of the mortgage and recording it, and thus give notice of his rights ; and if he 
omits to do this he should be the party to suffer for the negligence. It may be ques- 
tioned whether a discharge upon the records by an equitable assignee gives to the 
mortgagor a perfected record title to the mortgage premises. The record of itself would 
not in such a case show any legal right in him to make the discharge. His power to 
make the discharge would rest in parol, to be proved by evidence aliunde the record. 
Torrey v. Deavitt et als. Supreme Court. Decided April, 1881.— The Boston Journal, 
Boston, Mass., April 21, 1881. 


WISCONSIN. 


Contract. — Year’s Labor. — Forfeiture. — Waiver. — ( Head-note.) — Plaintiff 
agreed to work for defendant one year, and defendant to pay him therefor a certain sum. 
During the year plaintiff lost time to the amount of nine days, but defendant allowed 
him to resume work without objection, and he continued a work until the expiration of 
a year from the original hiring. Held, that allowing plaintiff to continue work, after 
the loss of time, without objection, was a waiver of any right of forfeiture defendant 
might have therefor, and plaintiff was not bound, after the expiration of the year, and 
in the absence of special agreement, to make up the lost time. Prior to trial of an action 
to recover for services rendered under a contract, defendant offered judgment for a cer- 
tain amount, less than claimed. Held, that such offer would be deemed a waiver of a 
technical right of forfeiture that the party might otherwise have insisted upon. Bast v. 
Byrne. Supreme Court. March 24, 1881.— The Northwestern Reporter, St. Paul, Minn., 
April 23, 1881. 


ENGLAND. 


Marine Insurance.— Valued Policies.— Compensation. — Alabama 
Claims. — Held, by Bramwe tt and Brett, L. JJ. (BacGatvay, L. J., dissenting), that, 
although the value in the policy was conclusive as between the parties, the sum awarded 
by the United States court to defendants was not part of the salvage of the cargo insured, 
and therefore defendants did not hold it as trustees for the underwriters, and plaintiffs were 
not entitled to recover. Judgment of Lord Coterinee, C. J. (reported 5 C. P. Div. 424), 
reversed. Barnand and Others v. Rodocanachi, Son, § Co. Court of Appeal. March 
7, 1881.— The Law Times, London, March 12, 1881. 

The facts of this case, with the decision now reversed, were reported in The American 
Law Review for January, 1881, page 70. 


Advertising for Subscriptions to prosecute an Appeal. — Maintenance. — 
Contempt. — A defendant in a patent action inserted in a newspaper an advertisement 
after the trial, headed, “‘ Important notice to nickel platers and manufacturers,” in which, 
after stating that the action had gone against him, he said that he proposed to carry the 
case into the Court of Appeal, “ provided the trade will come forward and contribute the 
necessary funds for doing so.” The advertisement then proceeded to state that the action 
was really a “ test action,” and that if the verdict were not reversed it would deter any firm 
from practising the art of nickel plating by any process whatever except the plaintiffs’ 
and their licensees’, and that, as the matter was of “urgent and vital importance to all 
nickel platers,” subscriptions were earnestly solicited, such subscriptions to be sent forth- 
with to the defendant’s solicitor. On motion by the plaintiffs to commit the defendant 
for contempt for having inserted this advertisement, — Held, that the advertisement was 
an attempt on the part of the defendant to impede the course of justice, and a contempt 
of court, and that to solicit subscriptions for the purpose of an appeal was a violation of 
the law as to maintenance, and therefore illegal. Motion allowed. The Plating Com- 
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pany (Limited) v. Farquharson. Bacon, V. C. March 18, 1881.— The Law Times, 
London, March 26, 1881; The Law Journal, Notes of Cases, vol. xvi. p. 40. 


Jurisdiction.— Assignment of Equity of Redemption in Land situate 
Abroad. — Evidence of Foreign Law by Witness entitled to Admission to 
Foreign Bar. — H., who was entitled to a charge on land in Prussia, owned by the 
defendant company, subject to a mortgage by them to Prussian mortgagees, by deed 
dated 10th July, 1876, assigned his interest in the land to the plaintitf. By another 
deed, dated 2d August, 1876, executed in pursuance of a decree in an English suit, the 
company assigned to H. the equity of redemption in the land, and covenanted to pay 
him money to enable the mortgage to be paid off, and to execute every such lawful as- 
surance and thing as might be required by H. or his assigns for vesting the property 
in him or them according to Prussian law. The deed also contained a power of attor- 
ney. The plaintiff claimed, as assignee of H.’s interest in the land, specific perform- 
ance of the covenant for further assurance, damages for non-performance thereof, 
and, in default of payment of what should be found due to him, foreclosure or sale of the 
land. The defendants proved that they had paid the moneys covenanted to be paid to 
H., who had not paid off the mortgage, and that they had attempted to convey the equity 
of redemption, but were unable to do this, by Prussian law, without the consent of the 
mortgagees, which consent the mortgagees refused to give. Held, that an English court 
has no jurisdiction to compel specific performance of a covenant to assign land situate 
abroad, or to decree foreclosure or sale of such land, and that no default on the part of 
the company had been proved so as to substantiate the claim for damages. A German 
advocate, who had graduated at a university in Wurtemberg, and was a member of the 
bar of that country, was called to give evidence as to the law of Prussia. In cross-ex- 
amination he deposed that, although not a member of the Prussian bar, he was entitled 
to be admitted to practice as such on making application, by virtue of his Wurtemberg 
qualification. Held (distinguishing Bristow y. Sequeville, 5 Ex. 275, and Re Bonelli, Law 
Rep. 1 P. Div. 69), that he was a competent witness as to the law of Prussia. Ogle v. 
The Berlin Phosphate, Sewage, and Manure Company (Limited). Bacon, V.C. April 
6,7. — The Law Times, London, April 16, 1881. 


Contract to deliver.— Failure to accept First Delivery. — Right to re- 
scind.— Action for non-delivery of iron. The defendant contracted to sell to the 
plaintiff 2,000 tons of iron ; delivery, all in November at 42s.,or over November, De- 
cember, and January, in three equal quantities at an advanced price. The whole of 
November passed without the plaintiff communicating to the defendant in which way he 
would take delivery. On the 9th of December the plaintiff called upon the defendant to 
deliver in accordance with his contract; but the defendant replied that the contract was at 
anend. Held (Brett, L. J., dissentiente), that the failure to take delivery in November 
entitled the defendant to rescind the entire contract. Honck vy. Muller. Court of Appeal, 
April 1, 1881. — The Law Times, London, April 9, 1881. 
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